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ror rac OU RY OF GE INE R. AL SE SSIONS 
of the Peace, holden in and fer the 
(" ity and C ounty of New- York, at the 
City-Hlall of the said C ity, ou Monday, 
the tih day of Jiarch, in the year 


of our Lord one thousand eight hundred i! 


and twenty. 


PRCSENT, 


The Honourable 


CADWALLADER D. COLDEN, 
Ma Yor. 
STEPHEN ALLEN, ard ( Vd 
GEORGE B. THORP, ¢° °°" 
P,C Van Wren, Dest. lit. 
Joun W. Wryan, Clerk. 


TANSLAUGCHTER—MISADVENTURE—BAILIN A CRI- 
MINAL CASE.) 


CORONER "s INQUEST. 
ROBERT M, GOODWIN’S CASE. 


s Wyex, Werrs, Grierin and Brake, 
Co wasel for the prosce ution. 

Caer, Horruan, Ocorn, Sterucn Price 
aid Mi NROE, € ounsel jor the prisoner. 


is not amatter of course for the court to beil 
ol ft tony 


# prisoner committed on a& charge 
move the degree of petit larceny. 
acharge of felony. the prisoner ¢: annot be 
bailed unless some matte Ty ari- ing either from 
ihe testimony on whieh suc h charg vis roniided 


orirom aiidavit. atfording a presumy) ote th 


vourof his innoeenee. be presenter M40 the 
court or macistrate having power tol ail. 

Mi inquisition of the coroner for a irder was ta- 
hen on the 22d day of December, Ish, and 
the prisoner was comuiiited for that offence. 
the coroner returned the inquisition into the 


ssions the first day of the ensulag term, On) 


the Sth ot January, in the same Court, the pris- 
ener was indicted for manslauchter, and on 
that di Vy being arraigne “dd, pleeded not cuilty, 
but was not ready tor trial, ‘Phe district attor- 
nev, having avowed his intention of arraign- 
mye and trying the prisoner on the tquisition | 
for murder, at the next court of oyer and termi- 
ner, did not bring on the case for trial duving 
the February term. On the Isth day of th: it. 
month, a motion was made on behalf of the 


prisomer that he be admitted to bail fer man- | 


——— 


VOL. V. Mar chs 920, 


sl, tughte It was held that there was a satis- 


| factory cause shown On veheli of the prosecu- 
| thos ior Aol {rs ne tire pr sOabeny and tuat he 
was not entitled to be bailed, 

'! Though in such case the eoroner’s inquest is im- 
i! prope rly on the tiles of the court, vet, no vill 
‘| be recarded in tie excreise ot a sound discre- 


tow 


On the 22d day of December last, an 
inquisition of John Vandertuit, Jan. Usq. 
coroner of the city and Comnty of \Ncowe 
York, was taken by and betore twenty- 
four good and lawful men of the state of 
New-York, alleging that the prisoner, on 
| the twenty-tirst day of December, 1519, 
\| between the hours of 3 and 4 o'clock in 
| the afternoon of the same day, with force 
and arms, at the third ward of the said 
city, mm and upon James Stoughton, in 
| the peace of God and of the people of 
said state being, feloniously, voluntari- 
lv, and of his ewn malice aforethought, 
made an assault, and with a certain in- 
strument made of tron and steel, of the 
value of fifty cents, which the said Ro- 
i bert M. Goodwin held in his right hand, 

the said James Stoughton, in and upon 
|| his left side, between the ninth and tenth 
! ribs, then and there violently, felonious- 
‘ity, voluntarily, and of his malice afore- 

thought struck and pierced, and gave to 

the said James Stoughton one mortal 

wound ofthe breadth of half an inch and 
cof the depth of eight inches, of which 
|} mortal wound he. the said James Stough- 
1, ton. then and there instantly died. And 
so the said Robert M. Goodwin, then and 
iithere feleniously killed and murdered 
the said James Sh yighton, against the 
peace of the peoyne of the state of New- 
York and their dignity. 

‘This inquisition, with the several ex- 
anminations of the witnesses, the coroner 
= into this court on the first day 
of the January term following. 

On the Sth day of January the prison- 

er was arraigned on an indic y's for 
anslaughter in kiiling the said James 


ES SL 


* For the remainder ef the points decided, sce 
the end ef the case, 


| 
™ 
l 
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Stoughton on the day mentione ‘din the 
Inquisition. “Phe bavi 
four counts, which mereiy varied the — 's 
cription of the weapon with w luc hth 
wound was iniheied. in one of th: 
the weapon was described 
in another. as a sword; and im another, 
as a sword cane. 

To this indictment the prisoner plea 
ded not guiliy; and on being asked by 
the clerk. who arraigned chim whether 
he was ready for trial, answered that he 
was not. 


ecounts, 


as a dags ef; 


‘tment contamed | courts of gens 


Hamilion moved that the prisoner be | 


admitted to badl. 
The mavor said that this was not a 

matter of ‘course in a case of fe lony, 

though it may 

case. ‘The court or ollicer to 

! 


such applica tron is made, 


whom 


not amount to a capital |, 
agrand jury, 
should be ie | 


nished with some evidence, by atiidavit | 


er otherwise, shown 
that the 
charge. 
Atan early dey in the term of Uebru- 

r moved 


. the eounsei for the prisoner 
se be tried during the term, 


mth his ¢. 
1 - ’ 
discharged, 


prisoner is innocent of the 


or that “ be 
bailed. 

Van Wyck stated to the court his in- 
tention of trying the prisoner on the in- 
quisition for murder at a court of over 


or, at leat 


ea proba Pap cause | 


and terminer which would be held in this | 


city for the purpose, as soon as one of the | 


judges of the supreme court, con-istent- 
ly with his duties asa 
court of errors and council of revision 
could jeave 
terminer here: and on this account Van 
Wyck avowed that it was net his inten- 
tion to try the case in this court. nor 


member of the | 


Albany to hold an over sad 


would he conseni to the prisoner’s being | 


bailed or discharged, 

On Friday, the [oth day of February, 
Stephen Price and Monroe renewed the 
“agra on behalf of the prisoner, that 
he be admitted to bail. 

The question in relation to bail was ar- 
cued by the counsel last named, 
Blake, CGriiiin, and Wells, on behalf of 
the prosecution. 

It was conceded by the counsel for the 
prisoner, that the application was to the | 
sound discretion of the court. To show 
that the court had the power to bail, they 
referred to the last section of the act. 


and by | 


iF 
! 
| 


OW-YOR 


(2 vol, h. Le }’- 1] that the said 
‘ral S { ss1ous ot t! c peace 
ay in ihe rr in eretion, ht to bag prise 


oner: arrested and in ao) my them res- 
pective cites end conitie- for sespicion 
of felony, to appear ai tue nexi con vt 


t 

having cognizance of the oflence. and 

where the sane ought to be tried.” 
| Anobjection may be 
apy hieation, that as the prisoner stands 
ichareed with murder, on the sadn 
| inquest, this court. has not the power to 
bail, But, by the titth article of the 
amendment to the ¢ 
United States, this obreetion is obviated, 
se N\ =} 1! } 


} P 
VO person ld t { 


urged acaimst the 


onstiiution of the 


Miia VE Mead tO answer tor 


otherwise infamous crime 
vil ss on a pre 


2 capital or : 
except in cases arksing 1 
ithe Jand or naval forces. orin the muita 
when in actual service in lime of war or 
public danger,” “Lvol. Kh. L. p. 2e. 

A war ae in om is nota pres -ent- 
ment, (3 Bac. Ab. tit. indictment p. yore 
and tue emus peo een them, nay 

be found in the first Vol. of C1} tty? s 
Crim. —— p. 162. 163.5; 4 vol. Biack. 
, Com. p. 30t. 562. 

‘Lhe power to bail ts derived from the 
common law, and must necessarily be in- 
cident to the power to try. , 

The court of king's bench in England. 
have uniformly exercised this power in 
cases of this description. (1 Chitty’s 

Crim. aye p.&S. 2 Strange p. O11. ib. 
p. 1242. TSalk. Rep. p. 104. 

The aie me court of this state, and 
this court have the same power to bail, 
as the king’s bench. 

Admitting that the coroner’s incuest 
ison the ules of the court, it has been 
placed there impre pe rly.(t vol. R.&. ): 
150) and the court ts not bound to no- 

tice at. 

This - in relation to the duties of a 
coroner ts, that he shall inquire by good 
and lawful men, and certify his i inquisition 
to the next court of over and terminer. 
A common inguest is hefore him; an in- 
_ dictment 1 is before the court. 

It was further contended on behalf. of 
the prisoner, that by reason of the delay, 
jin not bringing the case to trial, the 
|| court ought to exercise their discretion, 
and admit him to bail. 


The counsel on behalf of the prosecu- 


lt . ? 
sentiment or mactment of 








— 


mn a: 2 aa occa Det « — 
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sien argued, that at common law a coro- 
equivalent to an indict- 


iale’s PP. C ) 224.) 


j 
4 


° ‘ ‘ sc 
ners birders, be 


/ 


mont. (24 vol. 3 


oner’s have been ar- 


there are only two or three cases to be 


find in the books in which bail has been 


wilted in this species of offence. (1 


Andin Engtand, p: Tk. 103. 2 Strange 897 ») and the se Cases 

fiened and tried onthe coroners inqut- | betne but short notes in which the facts 

- “2r6en i Chi 5 Crim. i lead, 158, wre not apparent, dy not militate avast 
i653 8 Camp 1. ore ») tue ‘ 


the constitution 


: oar erst Ys Ls 
eneverintendeato av 


court 


rete } . . 
jhe amendments of 

} *, . 
rehed on. wet 


ihe power of the state 


eoneral rule, 
Will then this court. 
lar DL i 


of a 
hich has 
suspicion of 


manilesiy 
! wisdiction, a ceurt w 


rower by statute to bai for 


ip im the common law. 154 ine tenth are N tony ont undertake to do that which 
ticle ¢ fihese amendments, * the Peer | DP ther the hk ‘ heneh oor the sue 
notdclegated to the United States by the =) reme court would do? 

oustitution, nor prohibited to it) bv the Putthere is a melancholy feature in 


SfUuies, Is rese rved Lo the states bespec- {! is Case, tiere ts aid ICM ES tte of 
tively, or to the people.” hiwents four good and Jawful men of this 
‘The fitth article of amendments was leit and County acapst privoner for 
intended to appls to the federal. and not.) she crime o ay rder. In addjusn te this, 

to the state conrts, “Phe constiintion iso we have the ecacourrent testnmony ef the 
4 sont as to the trial by qury, the jirst rand jury, that ix guilty ofa high of- 
S clinse of that article was desianed to Gil | fewee. Tt is saic the eourt ought not to 
q the chasm. and the et eplion im the same | notice thts Guest, as i is improperly on 
3 article manitesth shows, thatitas timated the fies of this court. And this is said 
d to the courts of the United States. too in an application to the sound discre- 


Pron: the time ofthe enactment of the 


ue of the court. 


: statute of Westminster, LC. 15.% the sue); ‘The next morning, on the opening of 
Dg operior courts in Engtond have not bailed | the court, the mayor delivered the opin- 
; in cases of treason or felony, excent | lon ofthe courttin writing. which shortly 
vhere a reasonable presumption of inno- | appeared at length in one of the daily 
cence has been raised in favour of the | papers. 
prisoner. Though the words of this | The facts upon which the application 
statnte do not extend to the Judges, they |; Was founced are first stated. “Phe oproron 
have uniformly resorted to it. as contain- r proceeds in stating that the court © oid 
ing the radical principles, in relation to || pronounce judgment on the application 
bail and criminal eases. And where no || without giving an opinion on many ofthe 
such presumption has been raised, ren- 1 Important points submitted, 
dering it probable that the party is in- || The subject is proposed to be consider- 
nocent, courts and judges have decided |! ed on the supposition that the prisoner 
4 they had not the power to bail; 1 Hawk, stood he for® the court indicied for mapn- 
’ ro. o = chap. 15, sect. 39. 40, ib. || slaughter. The question is whether the 
7 sect 55, 2 Hale's P.C- 129, 130, Com. || court tor that oflenee, oueht to admit 
: Div. tit. Bail F. 2. 1 Chitty’s Crim. Plead. |, him to bail as of course. Whether this 
95, 96, 98. | court has the power to bail is not neces- 
The reason why the law does not ad- | sary to he decided ; ed it seemed rea- 
mit bail in eases of treason and felony is || sonable that the power to bail must be 
that the crime is great. the majesty of | incident to the power to hear and deter- 
the law has been violated, and the body!) it mine, orto discharee aliogether. 
of the offender instead of his aaoney, is!) Supposing that the court has a discre- 
reqeured as an expiation for the enor-| tionary power to bail, it ts sufficient to 
mity. | consider whether they ought now to ex- 
The case of manslaughter, in particu. || ercise that power. 
lar, isa felony, and manifestly within the || Legal discretion is not < arbitrary will; 
general principle before laid down ; and i butis governed by known and established 
‘1 rules One of these rules, as applicable 
* See 1 vol. Bac. Ab. tit. Bail in criminal cases, |" his case, is, that a person fully char- 
p. 221, | ged with a felony, cannot be bailed unless 
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there be something presented, in oppo- | 


presumption in favour of his innocence; 
or, atleast, it must appear indiflerent to | 
the court or magistrate called on to bail 
him, whether he be guilty or not. 

‘This has been the lawof England and 
ofthis country since the time of the sta- 
fates of Edward the first. No case has | 
heen cited to the contrary ; and ne prac- 
tice of this court or of any other is known 
contrary to that rule, a strict ohecrvance 
of which is necessary to that impartial 
administration of justice which shail put 
the rich and poor on an equal footing ia 
a court ofjustice. 

In this case nothing affording a pre- 
sumption of innocence is otiered; the 
prisoner is not only committed on a 
charge of felony, fuily and explicitly ex- 
pressed in the warrant of commitment ; 


but he stands charged with manslaugater, | 


by the indictment on the files of the | 
court. 

On the ground of delay, the opinion 
stated, thatifthere be unreasonable delay 
mi the prosecution of a case, the court 


ought to interpose its authority to relieve | 


the accused from imprisonment. 


From the facts in this case it did not! 
appear to the court that there had been 


such delay. 


A statute of this state provides, that if || 


any person indicted shall not be brought 
to trial atthe second term of the sessions 
atier’ the commitment, he shall be dis- 
charged as far as relates to any treason 
er felony for which he was committed, 
unless satisfactory cause be shown by ihe 
public prosecutor for not bringing him to 
trial (i vol. R. L. p. 356.) 

ifthe court thought the prisoner enti- 
led to be discharged, they could not re- 
fuse to bail him. 


Is the existence of the coroner’s in- | 


jest a satisfactory cause for not bringing 


| 
| 
| 
P ant ? = : : 
ym the trial? imprisonment for 


The inquisition is improperly on the 
tiles of the court: it ought to be in the 
the oyer and terminer. Yet the court 
is bound to take notice of it, from the 


vepresentation of the districtattorney. | 


sition to the charge, which may raise 2 |) 


question the court could not undertake 
to decide, then the inquisition 1s as much 
attached to the oyer and terminer, as an 
indictment found in that court. We have 
‘no covnizance of murder. Shall we then 
iadopt measures which would arrogate 


ito ourselves the CIsposton of an accusa- 


(10n, the decision of which belones to a 
superior tribunal ? Suppose that after an 
indictment m that court for murder, a 
erand jury in this court should find a bill 
on the same facts for manslaughter, it 
would be absurd for this court to pro- 
ceed on that bill and oust the oyer and 
‘terminer of the trial and dect-ion of the 
This would utterly 
(confound ell purisdictions. 

| The opinion of the court is, that the 
public prosecutor has sbhewn suflictent 
'cause for not bringing the prisoner to 
irial; and that the court ought not, at 
this time, whatever its power may be, 
etther to bal or discharge him on the 
charge of manslaughter. 

If it should hereafter appear, that 
'there is a wanton or unnecessary delay 
lon the part of the prosecution ; if no 
measures should be iaken on this inqui- 
sition at the next oyer and termimer ia 
this county, or if the prisoner could just- 
ly complain of delay in the appomtiment 
ofsuch a court, then an application like 
this would call upon the court to decide 
as to the extent of its powers, and whe- 
‘ther they ought not to be exercised for 
| his relied. 
| ‘Phe court, on the whole, decided that, 

admutting they had discretionary power 

to bail, it would not, at present, be a 

proper exercise of discretion to admit 
the prisoner to bail, The application 
| was demed, 
| On Monday, the 6th of March, the first 
day in term, 5. Price read and tiled a pe- 
tition of the prisoner to the court, stat- 
ing ihe facts in relation to the time of his 
manslaughter, and 
|| praying that he may be tried during the 
(term, or, in default of being tried, that he 


,case for murcer. 


On ‘Tuesday, the 14th of March inst. 
the case was brought to trial. 


hands of the coroner, to be returned into | be discharged according to the statute. 
} 
| 


— df this inquisition is equivalent to an 
indictment, and the prisoner may be ar- 
vaigned and tried on it; which is a 


As the jurors were about being called, 


| Van Wyck suggested to the court, as 


this case had excited much interest in 
| the community, whether it would not be 








to: 
th 


he 
er 
th: 
Tl 
Se 
an 





wroper for the court to ask 
as they were called, whether they had 
formed an opinion. 

Price. We wish the court would do 
this. 


The mayor said the court wished to | 
hear the counsel on the question, wheth- | 


er, as this was a challenge to the favour, 


that inquiry ought not to be on oath.— | 
This course was adopted in the case of 


Selfridge, but in the several cases of Burr 
and Frey it was not. 


Emmet. We wish the witnesses, as they | 
are called, to be asked the question on | 
oath, but not when the counsel on either | 
side sould be able to prove facts sufi- | 
cient to disqualify the juror by witnesses. | 


Vhe mayor delivered the opinion of 
the court that the question should be an- 
swered by the jurors on oath, but not 
under the qualiticat ion mentioned by the 
prisoner's counsel, 


‘ 
' 


‘ \ ri "ig moar eatta nie 
Garret San Cleet, on being calledasa 


juror, was Challenced on the pari of the 


prisoner, on the eroind of haying ex- 
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the jurors, | 


' James Glass, 
| John H. Seaman, 






JURORS. 


Garret Van Cleef, 
Charles Gordon, 
James Hallet, 
Peter Crawbuck, 
John Thompson, 
John Vanderpool. 


Joseph M. Clark, 
Jason M. Bass, 
James Seguine, 
John Redman, 


The clerk read tothe prisoner the in- 
cdictment. 

Van Wyck opened the case by stating 
to the jury that the transaction, the na- 
ture of which appeared in the indictment 
just read, took place ina street the most 
frequented of any part of this cily. It 


| would appear that the provocation ws 


first conmenced by the prisoner. 
i deceased w 
‘ proadway, 


. *) 2 eralis tr 
Car and a Vila, 


; Ge 


pressed an opinion, and the counse! wish- | 


ed the question first to be put to the 
juror. 
Van Wvyek and Wells contended that 


round and asked him what he said. 


As the 
aS passing the prisoner in 
he presented his sword cane 
to the deceased and said, ** that is a ras- 
* "Tie deceased turned 
The 
ceased then struck the prisoner, A 
confiet ensued, in which the prisoner 


} 


stabbed the deceased, who fell and al- 


the opposite connse] oicht to take one , 


course or the other : 1 they challenged, 
they should prove the ground of chal- 
lenge by witnesses. 
1: 


mce. contra, 
The mayor said that courts ought in 


Hotiman and 


i Oy er caald 


offence of 


mo-t instantly died. 

ty the coroner’s inquest it was found 
that the prisoner was guilty of the high 
murder, He was afterwards 
indicted for manslauehter ; and thoneh it 
Was iirst contemplated to trv him at the 
lterminer. vet, it was considered 


| by several very eminent eentlemen, that 


all doubfful questions to lean ta favour or, 


the accused. The court retained the 


opinion first sngegested, thatthe question | 


may first be asked the juror, and the 


produce, 


| of the tacts to 
counsel may then go on with sach proof |: 
in support of the challenge, as they can 


Atter several jurors had been called, 


and the question as to their having fourm. 
edan opinion had been put, Emmet pro- 
duced Selfridze’s case, and suggested 
whether the questions put to the jurors 
in that case by chief justice Parker, 
ought not to be put in this case 1. 
‘Have you heard any thing in this case 
so as to have made up your mind? 2. Do 
you feel any bias in this case for or against 
the prisoner?” (Selfridze’s trial, p. 9.) 
No objection was made to putting to 


the jurors those questions, and they were | 


accordingly put. 


| alice > 


a sudden attray,. 


it was rather an obsolete practice to pro- 
ceed on the inquest after an indictment 
offence. On a representation 


the judges of the supreme 


i “ae 
ior a cess 


Lae 


‘cour’, they declined appointing an oyer 


4 ¢tarmar 
a mere 


er, 
ft will appear in this case that this was 
and no ancient grudge 
which the prisoner mey have entertain- 
ed, can be taken into the consideration of 
the jury; they have totry the case for 
manslavehter. 

The covnsel read to the jury several 
passages from 1 vol. East’s Crown L. p. 


252, and he read from the same hook p. 
(238, to show that if a deadly weapon is 


used by reason of speaking words of re- 
proach, and death ensues, this is murder ; 
but fa blow be first etven, and then such 
weapon is used, this is manslaughter. 

It may be said this was inself defence, 








k 
f 
; 
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but this ground cannot avail the prisoner) 
unless he shows that he was pressed, and | 


} 
(| 
on retreating could not avoid his adver- | 


sary. 
Senjamin Clark, affirmed. | 

On the 2ist day of the L2th month, | 
(or December iast) | saw the prisoner | 
and Stoughton on the s. E. corner of 
Broadway and Courtlandt-st. approach- | 
ing each other in a hostile manner. ‘The 
prisoner struck Sioughton on his head 
with the rigat hand. 
down. Stonghton rose unmedieiely and 
re'urned toe blow, as tt a peared ty me, 
on the head or face of the prisoner. At 
this time Linterfered, took 
his collar or shoulder with my deft hand. | 
and attempted to take the prisoner hy the 
collar with iny right hand, but missed ms 
hold and passed my hand across ht- 
breast loosed the prisoner in the face, 
and said, ** What, gentlemen, {i as un the 
strect!”’ To this he replied, ** he struck 
me.’ I turned to Stoughton and looke:| 
him directly in the eye and then for the 
first time rec ognised him. 

In two or three s: 
given him a stern look in the eye, he 
threw up his eyes, fell and fainted. A by- 
stander caught biim,and I let t omy hold, 

i then looked at the prisoner and saw 
the dageer of a sword cane ta his hand. 
I assisted to carry Stoughton on the step- 
of the store next to the corner. 

Some persons opened his 
His surtout coat was blue, with 
capes. [I noticed that his countenance 
was ghastiy, and! he appeared to be dying 
The by-standers carried him 
back end of the store and laid 
counter. I[ took hold of his 
called him by his name. 


aud knocked bin, 


Stoughton by 


| 


hirn on the 
hand and 
I raised him and 


| 
| i 


sconds after T had | 


‘| about | his Deg ha kill rf 
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Ido not know. 
Q. State the position of the partie: 
weihetan VO! HPS x W LEGIT. 
a. The 


five or =ix feel 


pitsouer Was "pre MAUEN foi, 
} . , re itothar tr 

trom the Poti. OF LHe CoOPe 

. ° ‘ 

er. Lacy rpnealLiy 118 Corner ol tue She 
! ‘ ! vo L408 . 

V tk, at tne CYUrTiiel P| 


‘ery 


: ; 
‘trandt-street iiis fuce was partly 


Turne ft to vards me. Stony 


tur very near tue Cerind ot 


i 
ble tei 


street, on the sige walks. H ‘al On Cine 


eart wav. aud lis eet were about a tov 


cs , 
Sa ans-, 8) 
Sid? Waih. 


» the sword ¢ 


from the 
(). Did you 


time of the contiict ? 


. ‘ bic 
ADE AL thie 


wi. Not until Stoughton fell the last 
tine. 

(). Did he fall the lirst time on his back 
or side ? 

we He fellon the ba Kk, and his hips re- 
ceived the blow 


), hse fans st him to rise th 


hefeti? 
. te rose himself 
Q. Did he speac? 
A. | di hook & iy him. 
(). Vas any thi i” said hy any person 


. 


el. When he fell the 


second time, some 


| person said he has fainted; and as he 


clothes, | 
large | 


into the | 


discovered a little blood on his shirt—t | 


raised his shirt and discovered a wound. 
Hé appearedto be expiring. [left the 
store and returned in about ten minutes 
and found he was dead. 

Examined by Van Wyck. 
first saw them, 
were they ? 

1. Twas on the west side of Broad- 


b) 


When you | 
when and how far off 


Way, near Courtlandt-street ; and the y | 


were on the «7 pposite corner of Broad- 
way and Courtlandt-street. Stoughton 
fell on the Mag stones. 


Q. Should you know the sword cane ? 


r 
| 


| 


was falling, some person caught him and 
rved tus fall. 

¢ ross « fman: you have 
stated that you saw a blow first given to 
Stoughton by th the meht 


hand: are at that time 


varmined by [fo 


faoodwin, w 
you wot sure that 
Goodwin had no sword cane ? 

J. | saw none. 

Q. When you fir st saw 
| your attention di; 
ton. and were not yeur 
téd towards him? 

J. | looked first for an instant on 
the prisoner : and then my attention was 
directed to Stoughton. L kept my eyes 


them, was not 
ted solely to Stouch- 


sympathies excl- 


ion him till be tainted. 


(). Did you 
| Stoughton fell ? 

ol. Tlooked first on Goodwin, and then 
fixed my eyes on St ougehton. 

Q. When did you first see the dagger 
! Jl. After Stoughton fell the 
| time ? 
(). Was there a considerable crowd? 
J. Yess in aeninute or two a hundred 


look at Goodwin 


second 


‘| collected, but not when I first came up. 
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‘{henthere were but two or three people 
below them in Broadway. 

@. Did you see Goodwin go off? 

Jl, As | was following Stoughton into 
the store, Goodwin passed with another || 
sentleman, whom some of the by-stan- 
ders named. 

(). What was Goodwin’s gait ? 

1. Easy and nataral, as on any ordina- |) 
ry occasion. 
~@. With or without a hat ? 

.1. He had one on. 

(. When you first saw him was his hat | 
off? 

.l. When Stoughton rose and struck 
Goodwin, my impression is, he knocked 
Goodwin's hat off. 

Juror. How far off from the parties 
were the gentlemen you saw below, in 








Broadway ! | 
A, | cannot state precisely ; my atten- |, 
tion was taken ofl. \| 
| 


As they passed each other, Stoughton 
went up a few steps and returned, 
and weot up to Goodwin, and a word 
bes two passed between them, as I 
judged from the motion of their lips, 
‘and Stoughton struck Goodwin. After 
| that Goodwin elevated bis cane and struck 
| Stoughton; and as he received the blow, 
the sheath part flew off. On the recep- 
tion of the blow he fell. 
| Examined by Van Wyck. Q. How 
long were they in the conilict ? 
4. Not more than four or tive minutes, 
Q. Were they clinched ? 


Q How were they dressed ? 
4. Goodwin had on a drab great coat, 


| /l. | did not see. 
| 


| and Stoughtona blue one, and my impres- 
sion is with large capes. 


Q. Do you know the cane ? 
1. | saw one there: some person 
picked it up, and laid it on my counter. 


Q Did they appear to be standing | P roducing the cane before mentioned. ) 


~_— on? | 
. Yes. | 
"9 wre you see the cane in his hand | 
el. Nos 1 saw nothing in his hand. 
Van Wyck: ilave you seen the cane 
since ? 


1. [saw the dagger at the time, but | 


Juror. Who struck the first blow? 

.!, Goodwin knocked him down, and he | 
rose as soon as he could and returned 
the blow. | 

Van Wyck: (producing the hilt part || 
of a sword cane, the handle of which was 


| 
have no mark on it. | 
| 


blade about a foot long, next the handle 
an halfinch broad, one fourth of an inch |; 
thiek inthe back, and triangular; taper- 
ing gradually sy thickness and breadth 
to the pomt, and perfectly smooth.) — Is | 


this the instrument? F 
1. It appears to me to be the same. | 


Maltby Weed sworn. 


As | was standing at my store, at the 


S. W. corner of Courtland-street and | 
Broadway, the-parties met. The all 
her was going down, and Stoughton going 
up Broadway. As they met Goodwin | 
shook his cane in Stoughton’s face. 

word or two passed, as I judged by the | 
motion of their lips; but 1 did not hear. | 


YOu. ¥ 


during the affray ? 
! 


Q. Is this the cane ? 

1. Such is my impression. 

@ Did you see how Stoughton fell? 

. He fell backwards from Goodwin. 

Q. What time afier Stoughton struck 
Goodwin, did Stoughton fall? 

.i. Two or three seconds. 

Q. When Stoughton fell, did Good- 
win strike him again ? 
| 4. [did not see him rise. After he 
fell he was received by some of the spec- 
iators. 

Q. Was he wounded ther ? 

4. Ido not know. 


|| @. Was he then carried into a store ? 
heavy, ef buck horn and wood, the |! 


He was carried on Mr. Van Ant- 
| werp’s stoop. 

Q. Did you see Goodwin have the dag- 
| ger in his hand after Stoughton fell? 
| JA. I did not. Goodwin stepped into 
i my store and then went out. 


Q. Might not Stoughton have been 
stabbed in this aflray, and you not have 
|; seen it. 
A. He might. 


Q. Did Stoughton have any stick in 
|) his ‘ap ? 


I saw none. 


¢. Which of them appeared to have 
ay advantage ? 
Both appeared to bave an equal 
advantage. 
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18 THE NEW-YORK 
Q. Did you know Stoughton ? } A. In his right hand. 
A. Only by sight and reputation. | @ In what position did he stand ? 
Q. Did you know Goodwin ? |. . Ile must have stood with his face 
AL No. ! in an oblique direction, looking up Broad- 
Q. Who was with Goodwin ? 1 way, his right hand being towards the 
A. Mr. Cambreling as | heard. middle of that street. His back was to- 
Cross examined by Hoffman. After I wards me, and he was looking from me. 
Stoughton had passed Goodwin, did he | Q. (by a Juror.) You saw no dagger, 


continue to walk down Broadway ? 


2. Yes. 


Q What distance did Stoughton pass | | 
Was it not to the |, 


before he returned ? 
opposite side of Courtlandt-street / 

A. I think it was. They were weaety | 
opposite my store when they passed.— 
Goodwin continued his walk down Broad- 
way, and did not look back. The aflray 
took place on the corner of P. roadway | 
and Courtlandt-street, nearest to the bat- , 
tery. 

Van Wyck.Q,. Did any person interfere? 
JA. Tsaw none. 

Hoffman. Did Stoughton rise after the 
first blow, when the sheath flew oif? 

wl. Idid not see him. 

Q. When Goodwin came in your store 
had hea hat on ? 

Jl. 1 do not know. 
him after he went out. 

Q. When he lifted this cane, 
hold of the body part? 

A. The body part, and the sheath fell | 
off. 

Q. Were spectators about Stoughton | 
when he fell ? 

A. Anumber. 


\ 
| 
j 


I did not observe 


had he 


, quested to call and examine i: 


| found 


1 the ur pper pert of his body, 


tin length. 


I} ‘and found it went its full leneth. 


I taining the 


| how did you know whether it was the 
| whole or part of the cane which fell? 

A. Immediately after this I saw both 
| Pi arts of the instrument lying in the cart- 
| way, in Broadway. 
| Van Wyck: Did you take them up? 
| A. No. 
| (). Do you know the coat Stoughton 
| had on? 

1. My impression is, that it was a 
blue coat, with capes, though I did not 
notice it particularly, 

Dr. Valentine Mott sworn: J ws 














s Te- 
verson 
When | arrived, I 
James Stoughton lying on the 
‘| counter dead. He was said to have been 
_wounded, which led to the necessity ot 
| examining his body. Upon laying bare 
1 observed 
about an inch 


| killed in Broadway. 


ion his left side a wound 
! s . 
which stared his 
linen. In the wound Ientered a probe. 
op en his body for the purpose of ascer- 
nature and extent of the 


“wound and upon close inspection found 


Q. Did you afier this see Goodwin — | that the wound had "om through the 


Stoughton any other blow ? 
A No. After he fell there was so 
creat acrowd that f had no further view | 
of the parties. 


|| lower part of the left !ung, through the 
ibag which surrounds the 
the point or apex of the heart. itself, 
| transtixing it, and running through the 


Q. (By a juror.) When the sheath fell | | bag on the opposite side of the heart: 
off, did you see the dagger in Guodwin’s || and | believe that the point of the in- 


hand ? 
1. No. 
Q. Did yousee Mr. 


A, I did not; nor did I see Stoughton 
rise nor Gonhein fall. 

Being further oxmmined by the court, 
the witness said, he was standing scddue- | 
tally at his store, when the affray 4 


menced. He saw no other weapon ex- 
cept the one Goodwin bad. 


Van V’yck: In which hand was the 
weapon ? 


} strument 
| bone. ‘ 

Clark lave him |, 
by the collar ? 


was arrested by the breast 


In its passage through the heart, 
the instrument opened the left ventricle, 
as it is called; and, trom the oblique di- 
rection which it took, it passed through 


'| the cavity of the heart, and through the I 
On ene 


fleshy part of the right auricle, 
tering, the instrument passed between 
the ninth and tenth ribs on the left side, 
and nearer posterior than the fore part 
of the body. The violence with which 
it cutered, split off a part of the tenth 
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irom this wound, there bad — 
i; issued a little blood, 


I laid q 
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rib. There was much blood in the chest. || been occasioned by falling on the instru- 


Van Wyck. With what kind of an in- 


strument did the wound appear to have || 


been inflicted ? 


ment? 


1. [have reflected on this subject since 
the affair occurred, and think it more 


1. With a sharp-pointed instrument. | probable thatthe wound was received by 


Q. What length did the instrument pe- 
netrate ? 

1. About eight inches. 

Q. Efow did it enter? 

‘he witness answered this question, by 
pointing out to the jury, on the budy of a 
man, the place where the tnstrument en- 
tered and the direction it took. The 
place is in that part of the body, horizon 
tally considered, where the shortest ribs 
are; and, considered in rel tion to the 
jorward or backward part of the body, 
the wound was rather towards the back 


bo 1, 


| 
| 


| 
| 
| 
| 
| 
| 
| 


| 


The direction ot the wound up- | 


wards made an angle with the horizon | 


vi about forty-tive degrees. 

Q. Dul the wound occasion the death + 

Jl. Yes, 

Q. Could any other wound have occa- 
sioned death sooner ? 

J. Yes. A wound entering the aorta, 
or largest blood vessel of the heart, 
would. 


(. Could the wound on the deceased | 


have been received without a stroke ? 

.) Yes. It might have been received 
by falling on a sharp instrument. 

Q. Could such an instrument of itself, 
should one fall on it, have occasioned the 
wound ? 

&, Fer 


How long would one live after such | 


a wound / 


ol. Persons have been known to live | 
itteen or sixteen days after a musket | 


ball has passed through the heart. 

(). Ifthe deceased received this wea- 
pon in that wound by a fall, would the 
tustrument come out of itself? 

J. itis not probable that it would have 


fallen out of itself; but the handle of 


the instrument is heavy; and, ina scuile, 
by being shaken, its weight might have 


caused it to come out, and the clothes | 





| 
| 


would be likely to assist it in coaurg | 


out. 
Cross examined by Emmet. Q. You sta- 


ted that this instrument carried away a 
part of the tenth rib; would not a wound || the whole ef the dagger must have beer 
ofthat kind, with more probability, have || behind ? 


falling on an instrument than otherwise. 
Q. Do you think, from the situation of 


| the wound, that it is likely to have been 


given oy a person standing directly in 
front of the deceased, and standing from 
him? - 

el. I do not. 

Q. Do you think it improbable that 
this instrument might have been drawn 
out, after the infliction of the wound, by 
the movement of the clothes or by some 
accident in a sculile ? 

1. | do rot. 

Van Wyck Micht not this wound have 
been given by a blow from some person? 

ol. Yes; butit must have been from 
some very strong person and with great 
violence. 

(. Might not the wound have been oc- 
casioned by a blow ona persun while he 
was falling back ? 

4, | think the other way is the most 
probable. 

(). Could not the instrument have been 
partly entered, and then, by falling on 
it, have occasioned the wound ?/ 

ol. Itmight, by being entered and dri- 
ven further by the fall. 

(). (by the mayor.) Suppose there 
was a gutter way on which the instru- 


‘ment tell, might it not fall standing per- 


pendicularly ¢ 

wl. It might: the handle part being 
heavier than the other. 

Mromet. Could force sufficient to have 


‘occasioned that wound, be employed hy 


anarm, without the blow being seea by 


thie spect ttors / 


? 1 9 ° 


ois E think not. 
@. (By a juror.) Could a person fa 
cing Mr Stoughton have given a wound 


as this was ? = 
J. Not without great force. He must 
either have reached over the shoulder 
or have taken the dagger by the handle 
ina back-handed manner, so that the 
point is brought under the arm and have 
reached round ; for, in giving the blow, 

































but this ground cannot av ail the prisoner 
unle-=s he shows that he was pressed, aud | 


Sary . 


On the 2ist day of the L2th month, | 
i (or December iast) | saw the prisoner | 
and Stoughton on the Ss. EB. corner of 
Broadway and Courtlandt-st. approach- 
ing each other in a hostile manner. ‘fhe 
prisoner struck Sioughten on his head 
with the right hand. and knocked hin, 
down. Stonghton rose unmedieiely an! 
re urned te blow, as tt aepeared ts me, 
on the head or tace of the prisoner. A! 
this time Linterfered, took Stoughton by 
his collar or shoulder with my left han! 
and attempted to take the prisoner by the 
collar with my right hand, but missed mi 
hold and passed my hand across hi- 
breast © loosed the prisoner in t! 
and said, ** What, gentlemen, fight in the 
street!” To this he replied, ** he struck 
me.” I turned to Stoughton and looke| 
him directly in the eye and then for the 
first time recognised } him 

In two or three so caaile after I had 
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. 
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threw up his eyes, fell and funted. A hy- 
tander caught niin,and [let go my hold, 

i then looked at the prisoner and sas 
the dageer of a sword cane ta his hand. 
J assisted to carry Stoughton on the step- 
of the store next to the corner. 

Some persons opened his clothes. 
His surtout coat was blue, with laree 
capes. I noticed that his countenance 
was chastiy, ani! he appeared to be dying 
The by-standers carried him into the 
back end of the store and laid him on the 


counter. 1 took hold of his hand and | 


called him by hisname. [raised him and 


on retreating could not avoid his adver- | 


Zenjamin Clark, affirmed. | 


11 hace, ' 


given him a stern look in the eye, he | 


discovered a little blood on his shirt—tI | 


raised his shirt and discovered a wound. 


Hé appeared to be expiring. I left the | 


store and returned in about ten minutes 
and found he was dead. 


b) 


Examined by Van Wyck. When you | 


first saw them, when apd how far off 
were they ? 


1. Twas onthe west side of Droad- 


way, near Courtlandt-street : and the y 


were on the «7 pposite corner of Rroad- 


way and Courtlandi-street. Stoughton 
fell on the fag stones, 


Q. Should you know the sword cane? | collected, but not wien | first came up 
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| person said he has tainted; aud as. ly 


/your attention directed solely to Stough- 


on lim till be taimted. 


| Stoughton fell ? 


time ? 


a e vot know. 
Q. State the position of the partie: 
whe Wolken 


A. The pits yer Ww ‘ "pre valaas 1 ir. 


hve or “ix feet trom the point of the cor. 
per, Te heal Ww Corns roof the st 

, } 
\ k. at the Cw it TORU \ i 
y ! ee 7" 
or waddi-sU! fils face 

‘ a 

turned to vards me. Stouchton was s ' 
wer very near tue Cerncr of the 
street. on the sile walks. ble teil on 


eart way. and lis eet were avout a ive 
from the side Waik. 

Q. Did you see the sword cane at thy 
time of the conilict ? 

wl. Not until Stoughton fell the las 
thine. 

Q. Did he fall the lirst time on his bac! 


. " ) 
or side ! 
e at ’ “¥ > > 4 if 
i jie fot} OO") be rae iny and is hips ri 


ceived the blow. 

OQ. Didany assist him to rise 
irst thine heteh? 

! rose hhime-elf. 
Q). Did he sp hae 
el. TP did not hear him. 

Q). Ww as any thing said by any perso: 
about | itis Deg br halle az 
wl. When he fellthe second time, som 


was falling, some person caught him aud 
saved tus fall. 

Cross examined by Hfofiman: vou have 
stated that you saw a blow first given to 
Stoughton by Goodwin, with the right J 
hand: are you not sure that at that ume 
Goodwin had no sword cane ? 

1, saw none, 

@. When you first saw them, was not 


ton. and were not your sympathies exci 
téd towards him? 

| looked first for an instant on 
the prisoner: and then my attention was 
directed to Stoughton. | kept my eyes 















Q. Did you look at Goodwin until 


wl. Llooked tirst on Goodwin, and then 
fixed my eyes on Stoughton. 

Q. When did you first see the dagger 

‘le After Stoughton fell the second 


Q. Was there a considerable crowd! 
A Yess in aninute or two a hundred 
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‘Yhenthere were but two or three people || As they passed each other, Stoughton 
— them in Broadway. oon up a few steps and returned, 
. Did you see Goodwin go off? and went up to Goodwin, and a word 

7 As | was following Stoughton into (or two passed between then m, as Il 
the store, Goodwin passed with another er from the motion of their lips, 
gentleman, whom some of the by-stan- || and Stoughton struck Goodwin. After 


ders vamed. | that Goodwin elevated bis cane and struck 
(). What was Goodwin’s gait ? , Stoughton; and as he received the blow, 
1. Easy and nataral, as on any ordina- |) the sheath parc flew off. On the recep- 
ry occasion. | tion of the blow he fell. 
(). With or without a hat ? | Exammed by Van Wyck. Q. How 
1. He had one on. | long were they in the conilict ? 
(). When you first saw him was his hat || .4. Not more than four or five minutes, 


off ? @. Were they clinched ? 
.l. When Stoughton rose and struck I did not see. 
Goodwin, my impression is, he knocked Q How were they dressed ? 
Goodwin's hat off. A. Goodwin had on a drab great coat, 
Juror. How far off from the parties | /and Stoughton a blue one, and my impres- 
were the gentlemen you saw below, in|) sion is with large capes. 





Broadway / | Q. Do you know the cane ? 
A. | cannot state precisely ; my atten- |, | 1. [ saw one there: some person 
tion was taken off. || picked it up, and laid it on my counter. 


Q Did they appear to be standing || (Producing the cane before mentioned. ) 


Jlovking on? | Q. Is this the cane ? 
Yes. 1. Such is my impression. 
y sm] 


1} 
| 
| 
(). Did you see the cane in his hand | Q. Did you see how Stoughton fell? 
during the affray / rl 4. He fell backwards from Goodwin. 
1. No; I saw nothing in his hand. — |! @. What time afier Stoughton struck 
Van Wyck: ilave you seen the cane | Goo awit », did Stoughton fall ? 


since ! | ‘Two or three seconds. 

J. lsaw the dagger at the time, but |) @ When Stoughton fell, did Good- 
have no mark on tt. win strike him again ? 

Juror. Who struck the first blow? || 2. [did notsee him rise. After he 


.1, Goodwin knocked him down, and he |) fell he was received by some of the spec- 
rose as soon as he could and returned | iators. 
the blow. | @. Was he wounded ther ? 

Van Wyck: (producing the hilt part | A. 1 do not know. 
of a sword cane, the handle of which was | 2. Was he then carried into a store ? 
heavy, ef buck horn and wood, the |) Jt. He was carried on Mr. Van Ant- 
blade about a foot long, next the handle || werp’s stoop. 
an halfinch broad, one fourth of an inch |, Q. Did you see Goodwin have the dag- 
thiek in the back, and triangular; taper- i ger in his hand after Stoughton fell ? 


Bog gradually in thickness and ‘breadth | A, I did not. Goodwin stepped into 


to the pomt, and perfectly smooth.) Is || my store and then went out. 


q this the instrument ? . \ q). Might not Stoughton have been 


1. It appears to me to be the same. | stabbed in this affray, and you not have 
Maltby Weed sworn. ‘| seen it. 
As I was standing at my store, at the | 4. He might. 
.W. corner of Courtland-street and | | _Q. Did Stoughton have any stick in 
roadway, the-parties met. The priso- | hts hand ? 
ier was going down, and Stoughton going |} .2. I saw none. 
up Broadway. As they met a Q. Which of them appeared to have 


Fshook his cane in Stoughton’s face. A the advantage ? 
vord or two passed, as I judged by the | 
“Potion of their lips; but 1 did not bear. | | 


5 


A, Both appeared to bave an equal 
advantage. 
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Q. Did you know Stoughton ? i A. In his right hand. 
A. Only by sight and reputation. Q. In what position did he stand 7 


Q. Did you know Goodwin ? (| 2. He must have stood with his face 


AL No. |! in an oblique direction, looking up Broad- 
Q. Who was with Goodwin? way, his right hand being towards the 
A. Mr. Cambreling as I heard. || middle of that street. His back was to- 
Cross examined by Hoffman. Afier || wards me, and he was looking from me. 


Stoughton bad passed Goodwin, did he | Q. (By a Juror.) You saw no dagger, 
continue to walk down Broadway ? | how did you know whether it was the 
1. Yes. | whole or part of the cane which fell? 

Q What distance did Stoughton pass!| 4. Immediately atter this f saw both 
before he returned? Was it not to the |, parts of the instrument lying in the cart- 
opposite side of Courtlandt-street ? ‘| way, in Broadway. 


4. U think it was. They were nearly I Van Wyck: Did you take them up? 
opposite my store when they passed.— | «1. No. | 
Goodwin continued his walk down Broad- i Q. Do you know the coat Stoughton 
way, and did not look back. The aflray || had on? 

took place on the corner of Proadway | 1. My impression is, that it was a 
and Courtlandt-street, nearest to the bat- | blue coat, with capes, though I did not 


tery. || notice it particularly, 
Van Wyck.Q. Did any person interfere? Dr. Valentine Mott sworn: Twas re- 
JA. [saw none. ‘anested to call and examine a person 
Hofiman. Did Stoughton rise after the | killedin Broadway. When I arrived, I 
first blow, when the sheath flew oif? — || found James Stoughton lying on the 
A. Ldid not see him. | counter dead. He was said to have been 
Q. When Goodwin came in your store |, wounded, which led to the necessity oi 
had he a hat on? -examining his body. Upon laying bare 


J). Ido not know. I did not observe | the upper part of his body, | observed 
as. % : 
him after he went out. ion his left side a wound about an incl 
} 
Q. When he lifted this cane, had he |inlength. From this wound, there had 
b] | ‘ : 
hold of the body part? \issued a little blood, which stained his 
4. The body part, and the sheath fell) linen. In the wound I entered a probe. 


| 
ii 
I 
off. | and found it went its full leneth. 1 Jaid 


Q. Were spectators about Stoughton | open his body for the purpose of ascer- 7 


when he fell ? taining the nature and extent of th« 


|, 
A. A number. || wound; and upon close inspection found 
Q. Did you afier this see Goodwin give | that the wound had passed through the 
Stoughton anv other blow ? || lower part of the left !ung, through the 
1. No. After he fell there was so | bag which surrounds the heart, and | 
|the point or apex of the heart itself, 


great a crowd that [ had no further view | 
of the parties. | transtixing it, and running through the 
Q. (By a juror.) When the sheath fell || bag on the opposite side of the heart; 
off, did you see the dagger in Guodwin’s || and | believe that the point of the  in- 
hand ? |\strument was arrested by the breast 
J. No. || bone. . . 
Q. Did yousee Mr. Clark have him}; In its passage through the heart, 
by the collar ? | the instrument opened the left ventricle, 
A. I did not; nor did I see Stoughton || as it is called; and, from the oblique di- 
rise nor Goodwin fall. . rection which it took, it passed through 
Being further examined by the court, || the cavity of the heart, and through the 








| 
| 
| 
| 


the witness said, he was standing acciden- || fleshy part of the right auricle. On en 


tally at his store, when the affray com- || tering, the instrument passed between 
menced. He saw no other weapon ex- |) the ninth and tenth ribs on the left side, 
cept the one Goodwin had. and nearer posterior than the fore part 

Van V’yck: In which hand was the |} of the body. The violence with which 
weapon ? it cutered, split off a part of the tenth 
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© vib. There was much blood in the chest. 


Pk moi iS 


nt 


ah 


re aa 


Van Wyck. With what kind of an in- 
strument did the wound appear to have 
heen inflicted ? 

1. With a sharp-pointed instrument. 

Q. What length did the instrument pe- 
netrate ? 

1. About eight inches. 

Q. How did it enter? 

‘The witness answered this question, by 
pointing otto the jury, on the body of a 
man, the place where the instrument en- 
tered and the direction it took. The 
place is in that part of the body, horizon 


tally considered, where the shortest ribs | 


are; and, considered in rel tion to the 
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forward or backward part of the body, | 
the wound was rather towards the back 


POne. 
wards made an angle with the horizon 
vi about forty-tive degrees. 

Q. Did the wound occasion the death ¢ 

J. Yes, 

Q. Could any other wound have occa- 
sioned death sooner ? 

J. Yes. A wound entering the aorta, 
or largest blood vessel of the heart, 
would, 


Q. Conld the wound on the deceased | 


have been received without a stroke ? 

1) Yes. It might have been received 
by falling on a sharp instrument. 

Q. Could such an instrument of itself, 
should one fall on it, have occasioned the 
wound ? 

I. Yes, 


The direction ot the wound up- 
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been occasioned by falling on the instru- 
ment? 

-l. [have reflected on this subject since 
the affair occurred, and think it more 
probable that the wound was received by 
falling on an instrument than otherwise. 

Q. Do you think, from the situation of 
the wound, that it is likely to have been 
given Oy a person standing directly in 
trout of the deceased, and standing from 
him? : 

J. I do not. 

Q. Do you think it imprebable that 
this instrument might have been drawn 
out, after the infliction of the wound, by 
the movement of the clothes or by some 
accident in a scufile? 

1. | do rot. 

Van Wek Micht not this wound have 
been given by a blow from some person? 

wl. Yes; but it must have been from 
some very strong person and with great 
violence. 

Q. Might not the wound have been oc- 
casioned by a blow ona persun while he 
was falling back ? 

4, | think the other way is the most 
probable. 

(). Could not the instrument have been 
partly entered, and then, by falling on 
it, have occasioned the wound? 

ol. Itmight, by being entered and dri- 
ven further by the fall. 

@. (by the mayor.) Suppose there 
was a gutter way on which the instru- 


iment fell, might it not fall standing per- 


 Hlow long would one live afier such | 


a wound ? 

1. Persons have been 
fifteen or sixteen days after a musket 
ball has passed through the heart. 

Q. If the deceased received this wea- 
pon im that wonnd by a fall, would the 
tustrument come out of itself? 

J itis not probabie that it would have 


known to live | 


, 


pendicularly ! 
ol. It might: the handle part being 
heavier thau the other. 
Emmet. Could force sufficient to have 


-occasioned that wound, be employed by 


jan arm, without the blow being seea by 


fallen out of itself; but the handle of 


the instrument is heavy ; and, in a scuille, 
by being shaken, its weight might have 
caused it to come out, and the clothes 
would be likely to assist it in coming 
out. 

Cross examined by Emmet. Q. You sta- 


ted that this instrument carried away a | 


| the tors ? 
oie I think not. 
Q. (By a juror.) 
Mr Stoughton have 
as this was / : 
1). Not without greatforce. He must 
‘either have reached over the shoulder 
or have taken the dagger by the handle 
ina back-lhanded manner, i 


Could a person fa- 


given a wound 


cing 


so that the 
| point is brought under the arm and have 
reached round ; for, in giving the blow, 


part of the tenth rib; would not a wound |; the whole ef the dagger must have been 
ofthat kind, with more probability, have || behind ? 











£6 


Clark again called. 
Griffin. Q. Describe the situation 
which you first saw the parties ? 


4. When I first saw them they were |! tive situation. . 
‘| of equal height stood together facing 
each other, 1t would have been difficult 


in close contact. : 

@. What was the relative position of 
Goodwin's right hand with Stoughton ? 

1. They were facing each other ra- 
ther than in any other position. 

Q. How near were they together ? 

A. My impression is about the width 
of my body. 

Pr. Cyrus Perkins sworn, stated that 
he saw and examined the wound. 

Van Wyck. State the appearance. 

4. The wound was about the width of 
an inch, and passed upwards towards the 
breast bone. The instrument passed 
through the left lung and heart, and the 
sack which contains the heart; and in 
passing through, it opened one of the ca- 


vities of the heart, and penetrated about )| 


ten inches. 

I saw the instrument at the time and 
examined it, and this appears to be the 
one. 

Q. Was this at the dissection of the 
body? 

/l. Yes: the breast bone was not ex- 
amined, 

Q. Was the wound the occasion of the 
death? 

4. It was. He was dead when I arr:- 
ved. <A part of the lower edge of the 
ninth rib, where it was very thin, was 
split off. 

Q. Could a man of ordinary muscular 
strength have inflicted a blow with this 
instrument which would have occasioned 
such a wound? 

1. It was my impression that {o inflict 
such a wound would not require a great 
degree of strength. 

@. Are you certain ‘that it was the 
ninth rib which was split? 

4. | have no doubt. 

Q. In what direction was the wound ! 

4. Forward, upward, and inward : by 
inward, | mean towards the centre of. 

Q. If the instrament had entered with 
a blow, would it have fallen out of itself? 

A. This is doubtful: the skin would 
have adhered close and retarded the in- 
strument. 


Q. Suppose two persons engaged in a 
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| senfile, could this wound have been ir, 
in || flicted ? | 
tl JA. ‘This would depend on their rela- 


I suppose if two persons 


'to have inflicted such a wound; but if 
| the one who gave the blow stood on high- 
‘er ground, he might then have inflicted 
|the wound. 
| . Suppose they stood on even ground, 
both clenched, could the wound have 
been intlicted? 

4. It might. 


| 
| Griffin. Doctor, have you the least 


| doubt but with that instrument you could 
inflict such a wound? 


1. | have not. I beitieve in that part, 


|| any man of ordinary muscular strength 
| might. 
\( 


Alderman Allen. Q. Doctor, did I un- 
derstand you thatifthe parties stood face 
| to face, such a wound could have been 
i! inflicted ? 
| J. Yes; by taking the instrument in 
| this manner. (The witness held the dag- 
-gerin such a manner that the head of 
the handle was nearly between his thumb 
and fore finger, and the blade under the 
arm.) 
| Q. (By the court.) What direction did 
|| the instrument take in its elevation ? 
| 











41. Anangle ofabout forty-five decrees 

| have no doubt but [could have inflict- 
ed such a wound: the tenth rib is thick, 
| and the part of the ninth rib breken, is 
j; thin. 
| Q. Have vou reflected on the ques- 
'' tion whether the wound was occasioned 
i) by a blow or a fall? 
| «2. There is only one way in which it 
could have been inflicted by a fall; some 
|| person must have held the instrument by 
Jats handle, while the party wounded fell 
|| Q. Is it more probable that it was in- 
| flicted by a blow than by a fall? 
1 wd. As there is only one way in which 
| Lean conceive that the wound could be 
| inflicted by a fall, and many by a blow, I 
{ think the latter way the more probable. 
| Q. Is it probable that penetrating 
| through the clothes and the integuments, 
| as this instrument did, that it would have 
|| fallen out ef itself ? 


| 4. It might. The skin would make 


the most resistance. 
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21 
©. Could a person rise after receiving | 


such a wound? 
4, Yes. His muscular power would 


have continued. } 
(J. In a common scufile, are there not 


bility of inflicting such a blow, been on 


ry ° 


| the supposition that the blow was inflict- 


| ed over the shoulder ? 
A. ‘i hey have. 





Cross examined by Emmet. Q. Did || 
not Dr. Moit perform the operation on |; Various ways in which such a wound 
the body / | could be given? 

4A. He did, | «l. There are. 

Q. Suppose the instrument entered the Q. Suppose the blow given under the 
ninth rib in consequence of a blow, would 


arm, would not the capes of the coat 
not the striking the rib in entering, have || prevent the blow from being seen ? 
ghanzed the direction of the insirument?)! J. Yes. 
4. It might in entering. Emmet: Suppose the wound given by 
Q. Suppose it struck the lower part of |) a back handed blow, woutd not the hand 
the tenth rib, would not its direction be ;, be seen? 
shaazed horizoatally ! | 1. Ihe hand and the instrument might 
have been. : 


A. Vt might. 

Q\ onld it not be a most awkward || The mayor intimated to the counsel, 
way to have held the instrument in a || that the inquiries pursued, are not more 
back handed manner you have descri- | within the province of a surgeon, than 
bed, and have intlicted such a wound ? of any other man in society ; and we 

A. It might be done while the party || uught as well callon either of the jurors 
stood on higher ground, or while in a|| Who had heard the relation of the doc- 
close struggle. | tor, in regard to the nature and appear- 

Q In the firt way you mention, must |) ance of the wound, and put these inqui- 
not the party striking, have stood as much || Fes, as to the doctor himself. 

William Weir sworn. 


higher as the breast. and near each other! | 
wl. Not so high; I think their bodies | _T was coming up on the right hand 
must have been very near each other. || Side of Broadway, from the custom- 
/house, | saw two gentlemen scuffing in 








(). Must he not have had his arm over || 


the shoulder of his adversary ? | the street, about the centre of Court- 
J. Yes. ‘| landt-street. 1 stood some fifteen se- 
Q Is it not improbable that the arm) conds, aud saw them close; Goodwin 


should have been passed over the shoul- | 
der, and have struck such a_ blow, and 


| repeated blows on Stoughton’s head, 
‘ | 
none should have seen it? | 
| 


on which he fell. After he fell, | 
observed Goodwin making several blows, 
when Stoughton was down. Upon 
which Ll crossed the street, and by the 
time | arrived at the centre of Court- 


4, The only way in which I can ae- |, 
count for its not being seen, is, by consi | 
dering that the wound was inilicted un- | 





der the capes of the coat; but itis some- |, 
thing extraordinary that no one should | 


have seen the blow. 


each other, and notin cloge contact, it ts 
improbable that such a wound could have 
been inflicted. It could have been done 
only by the party striking, standing on 
higher ground; but it is more probable 
that the wound was inflicted by a fall, 
than over the shoulder. 

Van Wyck: Q. Suppose the parties 
stood in close conflict on even ground, 
might not this wound have been inflicted. 

1. 1 donot think it would be difficult. 

Q. Have not your answers to the op- 


posite counsel, in relation to the proba- |’ Geodwin’s hand. 


!/ ton, and but few about Goodwin. 
Ifthey stood on even ground, facing | 





landt-street, they rose both on their feet. 
I saw a number of people about Stough- 
At the 
same time | saw Sioughton make an ef- 
fort to meet Goodwin. The people pre- 
sent immediately rushed in between 
them; and | went towards Goodwin, who 
walked back towards the south-west cor- 
ner of Courtlandt-st. I turned round and 
saw Stonghton apparently fainting, which 
drew my attention towards him; and he 
almost instantly feli. I thought, from his 
appearance that he was dying. I then 


\| turned towards Goodwin and said he had 


} 
i 


‘| killed the man. At the time I saw Stough- 


‘ton fainting, I saw the sword-cane in 
Some one made some 
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observation to Goodwin, saying some- || 4. No. I did not think it was a sword 
thing, and he said he did not intend to cane. 
draw that. Shortly after that I saw) William G. Haycock sworn. I was pas. 
Goodwin holding a hat before lim, and || sing up on the right hand ride of sie 
observed that it was not his hat; and || way and heard some person cry out * ; 
some one said it was of no consequence, | ‘| fight!” and looking over saw two fib 
he bad better take it. Soon after he | tlemen. One was making use of his cane, 
went away down Broadway with another | and the other of his arm. Miter two or 
gentleman. three blows with the cane and list, one of 
Van Wyck. Q. How soon did you | them fell. The prisoner juinped along 
see the dagger? |! side of the deceased, and struck him se- 
1. Not until the scuffle was over. \\ veral blows with the head of the cane, 
Q. How far in the street did Stough- || He struck three or four blows. 
| 
| 





| 

| 

| 
ton fall ? | Van Wyck. @. Do you mean that he 

l. Rather on the outside of the step- had the whole or a part of the cane. 

ping stone. His head was towards the | I saw the handle of the cane, and] 
the Maiden Lane side of the street. | think the other part was off. I went over, 
Q. Did Goodwin make any reply to and Steughton was raised up by one of 
the words said by a by-stander—* you || the porters who stand at the corner of 
have killed the man ?”’ '| Courtlandt-street. Goodwin looked over 
4. No; but I heard him say that | my shoulders, apparently with a determi- 
Stoughton struck first. I stated before || nation of commencing b attle with Stough- 
the grand jury, that when Goodwin said |) ton again. Some person said he had done 
this, “looking on the dagger, he appear- | € nough, he had better be off. Stough- 
ed surprized. | ton, immediately after that, fell. I the r 
Cross examined by Hoffman. Q. When | assisted to take him out of the street and 
you first saw the parties, you was on the || he was brought on the walk.  Hfe did not 
right hand side of Broadway ; were any i speak. [ remained near him till his death. 
persons between ? | [did not see the sword in Goodwin’: 
A. No person was between us: they || hand after Stoughton’s was raised, but | 
were rather on the south of the centre || saw the dagger shortly after held up by 
of Courtlandt-street. Stoughton seemed || some one, | think Mr. Weed, who said, 
to be retreating and Goodwin pursuing. f “the man is stabbed.”?) When Stoughton 
Q. What was Goodwin striking with? || was laid on the platform, Mr. Clark ask- 
1. | thought with a cane; and with its | ed me if | saw blood, and I looked, but 
head. | Saw none. Stoughton was carried to Van 
@. Are you certain that when Stough- i Antwerp’s store. | opened and assisted 


ton was down, Goodwin was striking him? |, to take off the clothes of the deceased, ~ 


“1. | am as certain as of any other fact 1 and, on opening them, saw the wound 

I have related. | which was small. Several doctor’s came, 

Q. Did you see Mr. Clark? jand on giving him some hartshorn, he 

A. No. ! seemed to revive, opened his eyes, roll- 
ri Did you see Mr. Cambreling ? \ ed them, and gave a ghastly look. 

Yes; the first | saw of him was on | Cross examined by Hoffman. When 

we curb- -stone, south of Courtlandt-st. || did the blows appear to be given to the 

Q. Who was in your company ? | deceased? 

Mr. Haycock and Mr. Ball. A. Over the head while dowr. 


Q. How long time was consumed in || ‘3 Did you see the dagger ! 
this affray ? } A. Y had but a transient view; | sup) 
/l. About four minutes. pose Mr. Weed found it. 
Q. Have you not said that it was not I @. Had Goodwin gone before you saw 
more than thirty seconds ? 1 the dagger? 
o Yes, | A. T do not know: when I saw it. 


Q. (By a juror.) When you saw the || Stoughton was on the side-walk. He fel! 
blows, did you see the handle of the in- || four or five feet from the curb-stone, oP 
strument fly off. I the south side of Courtlandt-street. 
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j.eonard Baker swern. I was stand- 
ing in Courtlandt-street, on the steps of 
the stage-house, six or seven rods from 
the place of the aflray, and was looking 
into Broadway, and saw two gentlemen | 
meet near the seuth corner of Courtland | 
street. The one was dressed in a blue, ! 
and the otherina drab coat. Uhey wheel 
ed: andthe man with a blue coat, struck 
the other. Some blows en-ued; and the 
man in blue fell directly on his back.— | 
The next thing I saw was, Goodwin ap- 
peared io be standing over Stoughton, and 
Mr. Clark had hold of his arm, or his arm 
round him. lamediately, Goodwin jump- 
ed ou the side-walk. He had something 
like a sword cane in his hand, and was 
looking atit with much surprize, and then 
threw it down; and a gentleman came 








ed off. | 
Cross examined by Hofiman. Q. Did | 








you see Goodwin strike Stonghton when |, 


down? 


| 


<0 


| He appeared to wish to speak, but could 


not. 

Q. Did you see any thing in Goodwin’s 
hand at this time ? 

I. He had either the dagger or the 
sheath. 

Q. Was Goodwin doing any thing at 


' this time ? 


“l, No. After Stoughton had fainted, 
Gvodwin went over to the corner store. 

Q. Did you hear Goodwin say any 
thing ? 

1. No. Stoughton was carried on the 
second stoop from the corner, and while 
there, | saw Goodwin going deliberately 
down Broadway with another gentleman. 

seing cross examined by Hoffman, the 
witness further testified as follows: I saw 


| neither a cane or club used at any time ; 
and put a hat on his head and they walk- !' 


but they were fighting with fists as I was 
coming up. Stoughton was over him, 
trying to strike him, but gave him no 
blows. 

Q. You came up Broadway as Stough- 


1. Goodwin's hand moved one way and | ton fell! Where was you? 


the other, as if striking him in the face. 
Cross-examined by Hofiman. 
{. Did the striking appear violent ? 
a f thought so 
Q. Did he throw down the sword cane? 
ol. Lamnot sure whether he did throw 
it down or give it toanother. 1 thougiit 
the blows which passed were with the 
list. 


Qn being further examined by one of |) 


the jurors, the witness stated, that the 
sword cane was unsheathed; that at the | 


time Goodwin threw it down, he appear | 
ed to be in a passion; and that the wit- | 


ness did not see the dagger until after | 


| 
Stoughton fainted. 


Alexander J. M‘Wiiliams sworn. On 
the 2ist of December, | was coming up 
onthe Matden-lane side of Broadway, 
and saw two men fighting. By the time 
[came up to Maiden lane, Tsaw Stough- 
ton down and Goodwin over him. ‘They 
were in Courtlandt-street. I went over, 
aud saw Sionghton lying in the street. | 
too hold of him, and asked him to get up, 
and he said nothing. With the assistance 
of soother | raised him up 

Van Wyck. 4. Where was Goodwin? 


4. Ov the side waik, where he stood |) Broadway and Courtlandt-street. 


A. Near the corner of Broadway and 
Liberty-street. I saw no cane until af- 
ter Stougiton fainted. 

Q. When you first raised Stoughton 
how far off was Gceodwin ? 

1. About five feet : Goodwin on the 
side walk, and Stoughton im the street. 

Q. At this time, had Goodwin any thing 
in his hand ? 

1. | cannot say. 

Q. After you had raised the deceased 
the tirst time, did any blows pass? 

1. No. 

Q. Did you see a quaker gentleman ? 

Jl. Yes, 

Q. Did Stoughton make any effort to 
approach Goodwin ? 

1. No. He was not able. 

Q. (By a juror.) Was your situation 
such, that if Goodwin had had any thing 
in his hand you could have seea it? — 

A. Yes; but I was on the other side 
of Broadway, and my attention was direct- 
ed to the assistance of Stoughton, 

Thaddeus Phelps sworn. 

As | was walking down on the west 
side of Broadway, my attention was di- 
rected by a conflict at the corner of 
I was 


some time. Stovgtlon stood about six | thirty yards from the parties, oppasite 
seconds alone; then feaned on my arm. || King and Mead’s store ; and when I ar- 





| ‘ 
| 

i 
ik 





~ 


rived on the ground, there were but four 
or five near the parties. 


lam not con- | 


i} 


\| 
| 
| 


fidents but believe that | helped Stough- | 


ton to get up; but, at all events. I was 
there at the time he got up. After he 
was placed upright, he reclined on the 
arm of one, whom I swore betore the 
grand jury was Mr Clark, but whom | 
know now to be Mr. M’ Williams. Good 
win was on the side-walk, just within the 
curb-stones, stooping to pick up his hat ; 
and I saw this when 1t came on the 
ground. Stoughton was on the side-walk 
within seven or eight feet Stoughton 


in getting up reclined on the arm ot Mr. | 
intently at | 
l deriv- | 
ed the impression that they were deter- | 
mined to renew the fight, and that Stough- | 


M’Williams, and = looked 


Stoughton, who looked at him. 


a) 


| 
| 
| 
| 
| 
| 


| 


ton was recovering bimself for the pur- | 


pose. 


I stood about four teet from him, | 


and my attention was directed to the | 


countenance of both. In this position | 
remained, until he fellinto the arms of one 
or two of the by-standers, when the first 
impulse of my teelings was directed to his 
relief, and { assisted to carry him to 
the threshold of the second store stoop. 
As we were conveying the body, | saw 
Goodwin in the crowd. We made all 
haste to open his clothes, and to give him 
a chance for tree respiration, and tried 
to kecp olf the crowd. While engaged 


in getting off his clothes, a person came | 
up and asked me to look and see if Stough- | 


ton was not stabbed. | desired a person 
to look, but another said, “No; the 
wound is on the head.’ I saw no con- 
tusion, but a scratch over the temple.— 


of death. Some one came up, whom | 
believe to be Mr Cambreling, and ask 


ed how Stoughton did, and [ told him he | 


was dying. Ile opened his eyes with 
considerable animation. 1 went for Dr, 
Nelson, and saw Cambreling and Good- 
Win going away 

Examined by Van Wyck. Q. Did you 
see the cane. 

1, At the moment my attention was 


directed to the spot, three persons were | 


engaged ; and as I thought contending 
for the cane. The third one, I did not 


know : but they only were present. 
- “1 you see Stougiton fall ? 
«1 . - 0, 


~ 








|, did not hear. 
Stonghton appeared in the last agonies | 
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@. Was Guodwin composed ? 
a. As much so as if nothing important 
had eceurred. 

Q. At what time did you see the 
stick ? . 

ad. As IT was approaching, [T saw the 
cane brandishing, but did not see it af: 
terwards. 

Q. When you reached the spot, was 
Stoughton down ? 

.) He was down, or had been. 

Cross examined by Hofiman. Q Waa 
Mr. Clark one of the three persons you 


'saw first on the eround / 


1. 1 cannot say he was there at all.— 
I have no distinct recollection of seeing 
Stoughton fall, Lsaw ro blows pass after 
I came up; and at no ime was Goodwin 
Within sgven or eight teet of Stoughton; 
the former beme wen and the latter 
without the curb stone. 

Q. Had Stoughton down an¢c 
lows inflicted on iii, would you no 
have seen it? 

el. It is strange I should not. 

Jobo ER Bali sworn. 

I was gomg up Broadway, in the di- 
rection of the parties, | saw aseufle, and 


crossed over. 


been 


Stoughton was down and 
Goodwin stood on the curb-stome. [ was 
immediately before him. Stoughton rose 
and leaned on the shonlder of a gentle- 
man, and tn é time fell back.— 
Goodwin held the sword part ofthe cane, 
swinzing it between his thum) and fin- 
ger, with the point down. At the time 
Stoughton was lying down the second 
time, Goodwin said something which | 
{ saw the cane when [ 
was on the opposite side. Goodwin was 
striking Stoughton with the butt end, 
holding it short. 

Van Wyck. Q. Did you observe any 
particular blow, by which Stoughton 
fell ? 

l. No; Twas surprized to find that 
he fell with the blow, as it was not vio- 
lent. 

Cross examined by Hoffman. 
see Phelps or Clark ? 

1. No; [was with Haycock and Weir, 
coming from the gustom-house. 

Q.. Mid you see Goodwin give Stough- 
ton any blow ? 

1. While he was failing the first time, 


short 


Did you 
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@ they were so near handed. 


& time ? 
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Goodwin gave him a blow. I then cross- A. No. 
ed over with Haycock and Wier. | Q@. Was Goodwin’s hat off? 
By a juror. When you saw Goodwin || «J. Both their hate were off. 
striking Stoughton, was the sword sheath- |} @. Was there agreat number of -_ 


ad ? ! ple near, when the parties got in the 
1. I thought it was a cane: he held | middle of Courtlandt-street ? 

it by the handle. [saw no other part); 2. Not many, 

but the head; the other part may have | Dr. Charles L. HW. Sheffelin sworn. 





heen concealed by the capes of his coat. 
They were close together. 
Q. Where did he strike Stoughton? = || 
|. On his head. | small, the lower part of the breast bone 
Michael M‘Gowan sworn. was indented, the instrument penetrated 


| I was present at the examination of the 
1 body. One of the ribs, [| think the tenth, 
| was wounded; the part fractured was 
| 


| am an orange seller. I saw part of || nine or ten inches, 
this allray. 1 was standing at the south | Dr. John Nelson sworn. 
west corner of Courtlandt-street, andsaw || ‘The day in which Stoughton received 
a gentleman coming down, and stooped |! the wound, [ was called on by Phelps; I 
down to move iny oranges, and when f'| went and found Stoughton in the store, 
looked up, Lsaw two gentlemen on the | in the agonies cf death. 
curb stones close by me. Goolwin, who), Van Wyck: Q. Suppose a wound to 
was next to me, struck Stonghten with|) have been given between the ninth and 
the but end of a dagger, holding the |! tenth ribs. and the tenth riba little frac- 
blade in his hand. Stoughion was going | tured, conid a wound of this description 
bak, and Goodwin followed hira, and he |, be inflicted with this instrument, by a 
cot on the middle of the walk. Shortly || man of ordinary strength ? ‘ 
after this, Stoughton fell; and Goodwin; 4. Yes; aman, with the exertion of 
coming up to him, struck at him after he i ordinary muscular strength, could run 
teli. | this instrument through the body, and 

Van Wyck: Q. When Stoughton fell, |! lodge it in the breast bone ; and it would 
had Goodwin the dagger ! |; rake no difierence, whether the imstru- 

J. He held it in bis hand, and appear- || ment touched the lower part ofthe ninth, 
ed to be striking. | or the upper part ef the tenth rib. 

Q. How tar did they ro from the curb l Cross examined by Emmet. 
stone before Stoughton fell ? . i Q. Is it within the ranve of possibility, 

.). Four or tive yards, About the time! ifthe hand had not acquired velocity, 
Stonghion was down, | sawa gentleman | ond if the instrument, held in a back 
in Quaker’s apparel perung them. This || handed manner. had been merely placed 
was when they were on the pavement. | geainst the skin, that with the eatin tte 
Sionghton fell on ‘his hips; f— had no’) eptien of muscular strength, such a 
thoucht that he would fall, as t saw no | wound could have been inflicted, the 
blow which could knock hin dowo, and |! jyctrument in its progress meeting the 
rib? 


r 
Q. Did Stoug ‘s heels tly up, when | . ; 
3 ’ " tougnion nents Ey Sp, | J. Ifthe instrument met the edge of 
” " fol] his hip 1 then at fall i the rb, it might be torced in, though the 
lL. He fel s hips, and the ‘lpevebe ' 
ee ee rib might impede it; but it would be re- 
“«* , | sisted more, if held back handed, 
(. Did yousee him when he got up!) se = r 
] caacies (y. Suppose the parties were opposite, 
1. He was helped up, t do not know | eg 
het! l is |; could this Wound, in that manner be in- 
Whether he was able to rise. | flicted ? 
O. Where did those come from who |; “ICTES - 
assisted him ? i A. If the weapon was held in the ordi- 
I, From the opposite side of Broad- ] nary inanner, it would be impossible, bat 
way! |, if it was taken back handed, it could be 
Cross examined by Hoffman: Q. Did | done ; and, if the left side was a litile 
you see Stoughton strike Goodwin at any || turned, it might be done, by holding the 
| instrument im the ordivary way. | think 
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weapon when Stoughton fell. There 
must be some mistake in the account 
given by the three witnesses from the 
custom house. They were ata distance 


the wound was rather more inthe side, | 
than towards the back bone. 
Dr. Francis E. Bagjeau, on being sworn | 
as a witness for the prosecution, concur- | | 
ed with the last witness, instating that with | and alarmed. Weed and Haycock speak 
the muscular strength of an ordinary man, | of repeated blows on the head, but Phelps 
such a wound might have been inflicted. || on examination found buta slight scratch. 
Mr. Emmet was proceeding to the | The counsel proceeded to an exami- 
cross examination of this witness, when || nation of the testimony, and contended 
the mayor said that a physician might, || that the weight of the evidence was, that 
vith propriety, be called to show the po- |, Ww hen the blow was inflicted by which 
sition, direction. and exteut of a wound, || Stoughton fell, there was no weapon in 
and the obstacles an instrument might |) the band of Goodwin, and was not in his 
meet in its progress 3 but, of the inquiries } hand unui after the fainting. 
whict: had been pursued, one man could |; — It is not for the prisoner to show how 
judge as well as another. Inthe case of |, the death happened. The weight ot 
Selfridge, it was decided that such in- |! proof tay on the opposite side ,to show this 














quiries belonged to the jury j, aflirmatively ; and it is sufficient in his 
Here the prosecution rested. behalf to say, that it is not proved thac at 
Hoffman opened the detence. | was by the means charged in this indict- 
Though the loss of the unfortanate ports The counsel insisied that the law 


Stoughton was ever to be deplored, yet i of manslaughter in England, ought notte 
the counsel regreited that efforts had i he adopted in this country. In the pun- 
been resorted to by his friends to preju- ‘isiment there the court had a large dis 
dice the public mind against the prison || cretion, and in some Cases was nominal; 
er. Newspapers had been employed || here, it must be a disgraceful impri-on- 
and pamphlets circulated for that pur- | ment for at least three years. The law 
pose ; and this unfortunate young man: relating to manslaughter in’ England, 
had been cruelly branded as a wilful as- || does not depend on any fixed principles, 
sassin. All who read and heard believed. |, and the cases are contradictory. 
He submitted to the laws, and now ap- To constitute this crime according to 
peals to the jurors, Not to their feel- | the definition laid down by chief justice 
ings and indulgence, butto their justice. || Parker, in the case of Selfridge, (p. 15%) 
They were the judges of the law as || the killing must be a wilful and unlawfu! 
well as the fact, and were bound to un- || act. Both must concur. 
derstand the principles of criminal law. || The counsel proceeded to read passa- 
The counsel, with regard to the facts || ges from the 4th of Black. Com. p. i81. 
in this case, as already appearing, staied |! 190. 1 Chitty, 729. Foster, 261. 1 East 
that not two of the witnesses agreed in| P. C. p. 244. 1 Leach, 176. 5 Bur. 2723. 
their relation. On this mass of testimo- || (Taylor's case) for the purpose of show- 
ny so contradictory, so discordant in all || ing the nature of manslaughter, and the 
its parts, the mind cannot rest,a doubt ts || distinction between that offence and mis- 
created ; and if so, the jury must acquit. || adventure, and contended, that where a 
The indictment charges, that he struck || party is engaged in a Jawful act, and with- 
the blow which occasioned the death. || out his intent death ensue, this is amis- 
“With a certain drawn dagger held in || adveuture. For to constitute manslaugh- 
his right hand, he did strike, stab, and || ter. the act must be voluntary and un- 
thrust, giving unto the said James Stough- || lawful ; not that there should be a desigu 
ton one mortal wound.’’ Such is the || to kill, for that would be murder ; but 
charge in this indictment. If his death j| that the party should intend to do the act 
was different, the indictment cannot be || from which death ensues Asin Sir John 
sustained. And in such a case, even |; Chichester’s case, who killed his servant 
without the consent of the prisoner, |) while they were engaged in playing with 
questions of form must be discussed. swords : the act was voluntary ; for Sir 
Mr. Clark, who was nearer than any || John voluntarily made the thrust, and 
other witness. saw ne blow from ,the |! the act of fencine was unlawful. There 
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- jyre this was held manslaughter. If the 
4 party had a dangerous weapon, and the 
VY blow from which death ensused was casu- | 
} ally given, this is not manslaughter. * A | 
assaults B, who flies to the wall and falls, 
and A falls on the sword of B and is kill- 
ed, this 1s a misadventure.” | Hale 480. 
And if, in this case, the jury shonld be- || 
lieve either that this instrument became |! 


| 


4 








that he ran against it with violence, they 
must acquit. 

Hosea Wilder sworn as a witness on be- | 
halt of the prisoner: I was walking up | 
sroadway, on the right side in coming up, 
and itter having arrived near the corner 
of Maiden Lane, | saw on the opposite 
-ide, two persons on the pavement, one 
of them lying over the other. Goodwin | 
was ia the act of striking Stoughton, and | 
repeated his blows two or three times 
with both hands, first on one side and then 
Bon the other; | do not know whether | 
@wwith his hands open or shut. On obser- |! 
ving this, Limmediately ran towards them || 
@with the intention of separating them. I |! 


| 
F when falling, and that he fell on it, or | 
| 
! 


» 











“@approached them within two or three | 


rods, when two or three gentlemen arri- 
Bred there before me. A gentleman took 
hold of Goodwin while in the act of stri- | 
sing Stoughton, and made use of an ex- 
pression of this import: ‘* You appear to 
phe gentlemen; I am surprised to see you 
fighting.”’ And while this getleman held 
Goodwin, who was either on his feet or 
knees, he rose from over Stonghton.— 
#At the same moment, or as soon after as 
Bpo-sible, either the same gentleman who 
WBtook hold of Goodwin, or some other, took 
hold of Stoughton, and he rose and lean- 
Wed on his shoulder. While leaning, his 
Wiead fell, and his countenance was ghast- 
Wy. The person, whom I think to be 
ir. Clark, said: ‘Send for a doctor.” 
Hn ashort time, Stoughton settled down ' 
rom this person’s shoulder on the pave- 
ent. He was then taken up, and carri- 
d into an adjoining store. By this time 
™ number of persons gathered. 
When Goodwin was separated from 
_@Btonghton, he had nothing in his hand, 
wend he was looking for his hat, and at this | 
Hime I saw the weapon, whether in Good- 
in’s hand, or in the hand of another, or 
‘Pn the ground, I do not know; if J can 
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believe my senses, no weapon was in his 


| hand when [ first saw him. 


Cross examined by Mr. Wells. Q, 
Could not Goodwin have had this weapon 
in his hand, and you not have seen it ? 

1, Twas cool and collected, and if he 
had had the weapon, I think I must have 
seen it. 

Q. Were any blows given at the time 
Stoughton was raised ? 

A. LT saw none. 

By the Mayor. Q. I wish you to iden- 
tify the place. 

A, Stoughton lay with his head in an 
angular direction towards the corner of 
Maiden Land, and his feet six or seven 
feet from the curb-stone. All present 
were strangers to me, excepting Mr. 
Wier. 

James Warner, one of the police ma- 
vistrates, sworn. After this aflair occur- 
ed, on the suggestion of the mayor and 
Gren. Bogardus, who had information that 
Goodwin had gone to Elizabethtown in 
the steam-boat, at half past five in the af- 
ternoon, in company with Hays and Ray- 
mond, police oflicers, | went in pursuit 
of the prisoner. We rode there rapid- 
ly; and having understood that he was at 
Rivers’ public house in Ehzabethtown, 
where all the passengers were, we went 


‘into the bar-room and found him smok- 


ing a segar, Raymond, who had been 
acquainted with him, first spoke to him, 


‘iand said, **How do youdo; | am sorry 


for what has taken place.’ Goodwin re- 
plied: “ How is Mr. Stoughton?” IT re- 
plied that he was dead, and | had come 


‘to take him to New-York to answer for 


it. He expressed his sorrow, and said 
that he would never fly from the laws of 
his country, and that he had not fled there 
to get out of the way. He asked per- 
mission to speak to a gentleman, and I 
said that he might. He called on a gen- 
tleman by the name of Butler, who came 
out into the entry, to whom Goodwin 
said that he was arrested and had to go 
back to New-York. The gentleman then 
inquired of me by what authority I took 
him. I replied that I bad no written au- 
thority, but was requested by the mayor 
of the city of New-York to bring back 
the prisoner. He said the Mayor’s au- 
thority did not reach there. I told him, 
I knew that: it was for Mr. Goodwin to 











~ 


sav whether he would go or not. 
said tha: he would go, for he never would 


fly from the laws of his country. Butler | 


approved of this course ; and we then 
came to New-York. 


was then carried to bridewell. 

Here the defence rested. 

Churchill ©. Cambreling sworn. Exa- 
mined by Griffin. Q. Was you in com- 
yany with Mr. Goodwin on the 2ist day 
of December last ? 

el. | was 

QQ At what time in the day? 

A. At about 3 o'clock, and was with 
him about ten minutes. 

Q. From what place did you go with 
him? 

4. From the city hotel. 

Q, Where did you go with him? 

4. As far as Park Place. 

Q. Did you in your walk meet with 
Mr. Stoughton ? 

A. On our*return we met Mr. Stough- 
ton nearly opposite to king & Mead’s 
store, on the north west corner of Broad- 
way and Courtlandt street. 

Q. How far off was he when you first 
saw him ? 

A. About forty yards. 


The witness proceeded thus. When 


J first saw Stoughton, | observed to Good- | 


win, ‘there is your friend Mr. Stough- 
ton,” to which Goodwin made no answer. 
When we reached near the north west 
corner, and came within six paces of Mr. 
Stoughton, Goodwin pointed his cane aud 


said: ** There is a coward and a scoun- | 


drei.” Stoughton was then on the pave- 
ment, on the north west side of Court- 
Jandt street. When he passed us, he 


said nuthing, but they looked at each’ 


other; and as Stoughton passed us, Good- 
win repeated the words, and pointed with 
his cane in the same manner as you would 
do with the finger. After Stoughton had 
passed us about two peces, he turned 
partly reand. Goodwin turned facing 
him. Apprehending an affray, | pulled 
Goodwin by ine arm, and desired him to 
go on, which he did readily. We cross- 
ed the head of Courtlandt-street, and | 
supposed Stonghton had continued his 
walk. When we reached the south- 
west corner of Courtlandt-street and 
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The prisoner ex- | 
pressed a wish to be taken before the 
mavor, who took his exainination, and he | 


| 





He |! Broadway, Stoughton came up and accos. 


ted Goodwin, who turned quickly and an- 
swered. Stoughton said: * Will you re. 
| peat what you said 2°” (this i= the import 
of the words.) Goodwin answered, © | 
will;”? upon which Stoughton struck him 
with his fist, on or near the shoulder, 
After this blow, Goodwin, with his cane, 
struck Stoughton over his hat,and Stough- 
ton siruck Goodwin with his fist on fis 





\ 





1 : 
i} breast; but [ cannot tell precisely the 


| place. On striking the biow with thy 


1 cane by Goodwin, the dagger flew part. 
| 


ly out of the sheath, and the attention of 
| both the parties seemed to be directed 
| to that part of the dade which was ex. 
| posed. Goodwin seized the dagger by 
| the handle, and put the blade part in his 
| right hand, and with its head followed up 
his blow. 
| Ly the mayor. Q. At the time of the first 
| blow, where were the parties? 
|} 1. On the side walk ; and on receiy- 
|ing the first blow, Stoughten put his foo 
|| back onthe cart way. 
| Grifim. Q. How many blows passed 
| A. The battle between them was snd- 
‘iden, and it is difficnli to say how many 
blows were given. There were thre: 
jorfour. Both parties were striking with 
| both hands, Goodwin holding the sword 
|) hy the blade, near the handle, in ty 
‘right hand; and one party was retreating 
Hl and the other advancing. 
i a. You mean Siouchton was retreat 
Hing | 


| wh Yes ; Stoughton 


retreated abon 
eight paces, and this brought him neat 
the middle of Courtlandt-street, rather 
Broadway. 
Q. What was your situation with re- 
card to Goodwin ? 
1. | remained on the side walk onthe 
south west corner of Courtlandt-street. 
Goodwin's back was towards me. so that 
r I could see the cane in his right hand 
} and the left hand of Stoughton. 
1 Q. Who were the first persons that 
; came up ? ; 
1 A. Mr. Clark and myself; but, before 
‘| this. Stoughton fell. 
| Ky the mavor. Q. Did he fall in con: 
sequence of the blows ? 
] 1. | cannot tell whether from the 
|| blows, or whether he tripped and fell. The 


| reason why I could not tell, was, they 
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PF owas dificult for me to see precisely 
TE what eassed. At the same moment, Mr. 


| 
artless had coats with large capes. It 
| 
{| 
Clark cried out from the lower corner, | 


| 


Withem. At that moment, Stoughton lay 
Soon the curb, Goodwin had fallen nearly 
upon him, but not so as to lose his ba- 
lance. Mr. Clark was between them, 
and T was behind Goodwin, so that | 
FB could not see which one Clark took hold 
® of. Mr. M‘Williams came up, and Stongh- 
ton was raised with alittle assistance, as 
BF ithonght, trom him. The parties stood 
about four feet apart, and looked at each 
other, like two who had been engaged, 
and were ready to commence if we would | 
let them: at this time, three or four per 
sons came up, and probably in about half |’ 
WH a minute St ouchton reclined his head on 
the shoulder of Mr. M+Williams,and faint- 
ed away. Just before this. Mr. Phelps \| 
came up, and said, “ That is a dead |) 
man. | 
Q. Did Goodwin ieave the ground, and 
how soon? 


wl. Stonghton, when he swooned, was 
supported by the by-standers, and carri- 
ed into astere, which was locked; this | 
might have occupied a minute before the || 
door was locked. Goodwin was looking | 
for his hat, which he had lost during the 
allrayv. Tle said he had not his own hat, 


he had better keep till he had his own. |! 

@ We walked leisurely down Broadway as | 
% we had done before. 
: Q. What couversation passed between | 
you, as you went down. 
He asked me if I thought he had | 

be dh leave the city. [answered no: 1), 
thought it not necessary, as Stoughton || 
had fainted, and would undoubtedly re- |! 
cover. Tle reminded me of the expres- || 
sion of Phelps ; saying tome, “ Did you |, 
t hear him say, that is a dead man ?” 
| told bim that perhaps he had better 
quit the city until he ascertained whe- |: 
@ ther Stoughton recovered or not. 1 
@ parted with bim at the city hotel, and 
*% returned to the crowd, to ascertain the 
situation of Stoughton. } 





«7 & Did Goodwin lodge at the city’ 


hotel ? 
1. He did. 


a 


_ ceased had fainted ; 


Q. Did he go in ? 

1. Not while | was there. 

1 did not see the dagger after the par- 
ties were standing looking at each other. 
I have an impression that some person 
picked it up and gave it to Goodwin 


about the time he was looking for his 


hat, and about a minute after the de- 
but this impression 
is very vague and the time is equally so. 

Cross examined by Hoffman. Q. The 
moment after Stoughton fainted, did you 


/not see both the bands of Goodwin, and 


did von see the dagger ?/ 

1. He had no dagger at that time— 
Stoughton was supported while he was 
carried to the store. 

Q. When they were standing looking 


'at each other, had Goodwin the dagger? 


1. He had not, I believe. 

Q. While Clark was separating them 
then, had Goodwin the dagger ? 

-2. | could not then avons see, for 
the reason before given : L was near and 
just behind Goodwin ; “but Goodwin's 
right arm was towards my view. Whe- 


ther I took hold of bim when [came up, 


I cannot say, but think I had him by the 
collar. 

Q. Was Goodwin's right hand or arm 
at any time so that you could not see 
them ? : 

wl. At the instant IT came behind him, 
I could not see his right hand, but du- 
ring the whole conflict | could see his 
right arm; and at the moment of the fall 


of Stoughton, I did see the ri¢ht arm of 


Goodwin, but saw no dagger. 1 could 
then have seen his rieht hand: but, to 
say I did, would be too particular. 

Q. Did vou hear any dagger fall on the 
pavement ? 

A. 1 did not. 

Q. Did you, at any part of the affray, 


'see any blow given with any other part 


except the handle. 

J. 1 did not. 

Q). From the situation in which you 
was, do you or not think that Goodwin 


| could have made a thrust with the dag- 
\| ger without vour see ing him ? 


JA. I think he could not; I never saw 
any blow except with the handle of the 
| dagger, and on the head of the deceased 
| oly. 

I think Goodwin took pains to avoid 


| 
| 
| 
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using the blade of the dagger, and I be- 
lieve that he received one or two blows 
while he was using both hands, in placing 
the blade in his hand, or changing the | 
position of the instrument ; but 1 do not | 
state asa fact, that | saw the blows, but | 
rather as an inference, which | drew trom 
my situation at the time. Goodwin did 
not pull the sheath from the dagger ; but | 





when he let go of the lower, and took || 


hold of the upper part, the sheath drop- | 
ped. 

@. Was there any intermission, in 
which Stoughton was not giving blows ? | 

1, While Goodwin was changing the | 
position of the dagger, Stoughton had_ 
the advantage, but afterwards Goodwin 
had; I saw no indication on the part of 
Stoughton, as he was retreating, to dis- | 
continue the battle. The whole of the) 
affray did not occupy more than fifteen 
seconds. 

(). Did you consider that Stoughton 
retreated for the purpose of avoidmg 
the fight. 


posed to fight: an equal number of blows 
passed. 


| a, 
1. No: both parties were equally dis- | 
| 


' 


both hands, he had decidedly the advaw.- 
tare; but I do not think the dagger, held 
as it was, gave an advantage. I thought 
Stoughton retreated because his adver- 
sary was the most active, and knew most 
about fighting. 

Q. From all you discovered, and from 
all the circumstances, do you believe 
ihat this happened in any other way than 
by accident ? 

Grifin. We object to this question. 


|| [tis one that the jury alone are to de- 


cide. 

Emmet. This is a cross examination ; 
and there may be a great number of cir- 
cumstances, growing out of the nature 
of the transaction, from which the jury 
cannot form an accurate conclusien.— 
And in a cross-examination, we are not 
confined to facts merely. 

The mayor pronounced the decision 
'of the court, that the inquiry was im- 
proper. ‘lo put the question, would be 
placing the witness in the situation of @ 
| juror. 
| A cross-examination, is always in the 
discretion of the court ; and where ques- 
tions are put, touching the fact, for the 








Q. Pid both parties appear to be of || purpose of testing, the veracity of wit- 


equal strength. 
4. Yes; but I should judge Goodwin | 


was the most active man ; Stoughton the || 


strongest: he was two inches tailer than | 
Goodwin. 

Q. While Stoughton was retreating, 
did he not give blows ? 

1. He gave blows merely, acting on 
the defensive. 

Q. Had a great crowd collected be- 
fore you left the ground ? 

1. Forty or fifty people. 

Q. Did Goodwin discover any haste to | 
go off. 

4. No; He went off on my recom- 
mendation. The crowd was gathering, 
and there was a natural excitement in 
the public mind. I understood from Mr. 


| 


Shelton, with whom I left Goodwin at || 


the city-hotel, that Goodwin stepped in- 
to Brewster’s hat store and bought a hat, 
and left that of Stoughton. 

Q. Did you consider that the cane, as 
held by Goodwin, gave him any advan- 
tage? 

A. After he had changed the position 
of the cane in his hand, and began to use 





ness, a great latitude ought tu be allow- 


| ed. 
| Griffin. Q. Do you know whether 
‘this is the cane ? 
| 1. No; I never saw it before. 
| @. Do you know whether Goodwin is 
a military man? 

1. J} have heard so. 
| & Did you see any marks ofa blow on 
' Goodwin ? 
| J. No. 
| @. (Bya juror.) I want to know the 
nature of the fall of Stoughton : was it 
| violent ? . 
| 4. He fell on his hips, and his heels 
flew up. 
| Griffin. Q. What was the cause of his 
| fall ? 
1. T cannot answer. 
Q. At the instant Stoughton fell did 
| Goodwin fall ? 
| 4. At the very instant: they fell to- 
| gether. Goodwin, when he fell, was not 
| off his feet. 

Q. (By a juror.) Did you see him 
give any blows while Stoughton wat 
down ? 
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A. I did notsee him: the reason is, I 
as close behind him. He might have 
struck with his hand, and I not have seen. | 
'S Hoffman. Q. Could he, with the head 
of the dagger, without your seeing him ? 
A. 1 think not. 
Dr. Wright Post, sworn. Having sta- 
Bred that he saw the wound about the time ' 
a stoughton expired, but did not probe it, | 
Whe witness was asked this question by | 
7EMr. Wells: could that wound have been | 
Binilicted with this weapon with the exer- 
Prion of ordinary muscular strength ? 
® Emmet. | object to this question, be-. 
. ‘Meause it is irrelevant, and not coupled |; 
, ‘with the circumstances of the relative i 
y | @gituation in which the parties stood. 
- “| Wells. The inquiry is proper; and if 
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| 


| 
{ @hot, the opposite counsel have set the || 
Bxample, andthe objection comes with | 
» pn ill grace from them. i 
. & The mayor said that this question did |; 
»  Mpot come within the rule adopted by the || 
, ‘Mpourt. The obstacles which the instru- | 1 
Ment might enconnter in its passage, are || 
e  qmol a technical nature, and properly come 
- within the cognizance of asurgeon ; aud | 
e @or this intormation we call upon him. 


~ But as io the mode in which sucha wound 
“ight be inflicted, he knows no better | 
han another. 

pr a The witness stated that the principal | 


Went would be the rib bone; the other } 
s parts are soft and yielding. He thought | 
WBhat the point of the instrument might | 
Mave fractured a small part of the rib, | 
n end have passed in the direction this || 
vound did, with the exertion of ordinary 
muscular strength. 
>» 9 The witness further stated that the 
t  —vound was beiween the muddle and pos- 
erior part of the body ; so as that when 
he deceased lay on his back, it was seen 
Without stooping. 
s oo Abraham Ver Vaillin, on heing sworn, |! 
“Btated, that he resided in Bergen, in? 


nm 


wECWe , 
ersey, and that he, in company wiih one 
i = Priggs, a ne ighbour, was on the oppo- 
Bite side of Broadway, and saw tie parties | 
.- meet and take a round or two, and one || 
+ ef them fell. 
Van Wyck. Q. Did you see any thing 


kis 


_ « oa the hand of either ? | 
« | 4. Yes: it appeared te be a 6ane at || 
Bret. l} 
3 
= 
4 
a 
A 


| 
| 
mpediment to the passage of the inst ru- | Q. Where were the parties ? 
if 
| 
' 
| 
| 


| 
j . oe 
ithe cause, there was one pent to which 
‘i he wished to direct the attention of the 
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Mayor. Q. In whose hand? 

4. In Goodwin’s. 

Q. How did you know ? 

1. | was told it was him. 

Van Wyck. Q. What took place ? 

1. The cane parted. I do not know 
whether he drew it or not. 

Q. Did he continue to strike after he 
had the dirk part in his hand. 

l. Yes, he struck with the blade part 
over-handed, holding the dagger by the 
handle. 

Q. Did you see the dagger thrown 
— 

After he had struck with it, it fell 
or he threw itdown: it fell from his hand 
six or eight feet. 

Q. What part of the controversy was 
this ? 

1. Atter Stoughten fell. 

Q. Do you recollect which way it fell? 

Yes, they were in the middie of 
| Courtlandt-street, and it fell in a north- 
cast — ction. 

QQ. Was this before Stoughton got up, 


jor aie ards / g 


ol. After Stoughton made the attempt 


Cross examined by tlovdman, 

Q. tiad Stougaton risen velure Good- 
win got the dagger? 

2. No. 


1. In Groadway, and | came across. 
several persons were there, but I knew 
no one except Briggs. 

Q. Did you see Goodwin strike Stough- 
ton while down, with the dagger ? 


J. Yes: and with the blade. I did 


‘not see hing strike with the butt mA 


The mayor said that at this stage of 


counsel, and on which he wished their 
assistance. If the jury should beheve 
that this wound was inflicted with the 
dagver, and the deceased feil on if, 
through the instrumentality of the pris- 
oner in the ailray, supposing this to 
amount to mansleughter, whether the 
meuns by which the wound was inflicted, 


‘are so laid in this indictment, as that he 


can be legally convicted. 
Major Richard Smith sworn. 
Van Wyck. @. Is this a sword cane 
vhich was in your possession, 























A. Tt was: FT was dining at the city- 
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1. Not when he was brought ther 


hotel, the day before this aflray took || but the next morning | saw him, and 


place. 1 did not dine with any particu- 
lar person. While dining, | saw (rood 
win below me at the table, at the distance 
of fourteen or filteen gentlemen. As 


the company thinned off, and as we were | 


drinking wine, Goodwin and others came 
to that part of the table where | was sit- 
ting. Four or five of us drank, proba. 
bly, four or five bottles of wine. 
riety of conversation took place at ta- 


ble ; and, towards evening, I talked of | 


going to the theatre. Mr. James VMCrea 
sat between Goodwin and myself; ani 


go to the theatre. I had my hat and 


was preparing to go, striking the cane | 


gently on the floor, while some trifling 
conversation occurred. Irom seeing the 


‘| there was 


‘trary to priucipl - 


stick, Goodwin proposed the exchange | 


of sticks. To which, after some conver- 
sation, in which I said I had had it along 
time, and should lke te keep it; I at 
Jengih assented. He satd * There is mine, 
and | willkeep thisasa memento or keep- 
sake.’’ As I handed it to him, the handle 
part drew a little ; and TE told him it was 
apt to come off, and that he must keep 
the string tight. We then separated. 

‘The conversation about the exchange 
occupied four or five minutes, and was 
a mere accidental occurrence. 

Cross-examined by Hoflman. Q. Were 
you intimate. 

el. T have known him from his infancy. 
This stick was asked as a keepsake, and 


he saidhe was eving to Balinnore. lle 


-— 


parties to the allr 
the previous provocation: but alerwards, 


a small contusion under one 
of his eves, which was blood-shot anda 
little swollen. 

The defence here rested, 

Van Wyek. We shall now offer tes. 
timony, that a short time betore this af 


| fray, the prisoner declared that ne shouir 
insult Stoughton, and, it he 


A va- || 


resisted, 
would cane hi. 

Hotiman. We object to this evidence, 
It will lead to an endless inquiry. ‘Lhe 
charge is manslangiter. and ter the gen. 


i tleman to go ito an inquiry which would 
I proposed to them and Mr, Shelton to | 


give adifierent complexion to the offence: 
aninguiry Which contd be applicable on- 
ly to murder, and which the prisoner can- 
not be prepared to meet, would be con- 
(linet Justice Par. 
ker, inthe case of medi idve, confined the 


iy. Without wome int 


by consent, they went into the whole ci 


cumstances, 
Wells. We leave it to the court. 
The mayor said he shoald rather not 


i, give an opinion, because he did not con. 


had often seen iat before; buat | do not, 
know whether he ever had it in his hand || 


hefore, or knew it was a sword-cane. 

Here the prosecution again rested. 
llosea Wilder called, 

Emmet. 

tion of seeing the dageer on the ground ? 

J. Wis my impression that [saw it on 


Q. Have yon any recollec- | 


the pavement, in a moment or two afier || 


they were raising Stoughton, but lam 
not positive. 
seeing the weapon in the prisoner’s hand. 
i have thought of it since my testimony 
Was first given. 


James W. Lovett, sworn. Price. Q. 


Ihave no recoilection of || 


! 
i| 
| 


Are you one of the assistant keepers of || 


bridewell, and was you so when the pris- 
oner was brought there ? 


| 


sider it necessary. 


‘| he testimony Oe 


ed, was immaterial, and he thought might 


‘come prepared to answera specic QI- 


considered 


be waived. 
Van Wyck declined waiving the evi- 


‘dence. 


Emmet urged that the evidence one! 
not to be received. ‘The prisoner far 
fence. and the only witness on his be- 
halt having cognizance of the orismal 
sround ot prosecution, and who anne 
could show that the deceased was the 
agressor, had gone to Savannah. 
himself at liberty to depu 
after this indictment was found: and 
admit testimony of the nature olered, 
would be taking the prisoner by sur 
prize. 

‘The mayor pronounced his own opt 
nion at length, that he considere. the 
evidence proper. The defence her: 1s, 


‘either that this was an accicental killy 2, 
| or in sell defence. 


The evidence ofler- 


‘ed, is to show that it was not the result of 


accident or in self defence. 
‘iy? ° 
The other members of the court (i= 


i sented, and the evidence was over-ruled 


! 


‘ 


Benjamin Clark again called, 
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Van Wyck. Q. At what point of time 
did you see the dagger in Goodwin’s 
hand ? 

4. While he stood beside me, when 
Stoughton fell back. | kept my position |) 
long enough to see Goodwin, 

Mayor. «. Hlow 
dagger ? 

da. Thus. (The witness here held the 
dagger by the handle carelessly. ) 

i should be willing to adi! a trifling cir- 
cumstance to my tormer statement.— 
When Goodwin knocked Stoughton down, 


Goodwin appeared to me to bend himcelt | 


down by the torce of his own blow. 


My 


recollection ts distinct that the blow was) 


given by him, with his right fist, on 
Stoughton’s head. 1 was then at the dis- 
tance of about the width of Courtlandt- | 
street. 

Harvey Weed being again called, in| 
answer to an inquiry by one of the ju-, 
rors, said, while Stoughton was lying 
en the ground, | saw the dagger lying, 
and my impression is, 
very near, and not more than a foct from | 
him. 


ilere the testimony on both cides clo- | 


sed, 

Griftin here produced and read passa- 
ges from the following authorities,as those | 
on which the prosecution intended to re- 


ly: Foster 255, 258, 259; 1 Hawk. 111, 
Ge 2D, rages 1; 1 Kast. C. L. p. 239, 235, 
256, 261, 208, 269, 270; 1 Hale, 457, 


and Settles: s case, p. 70. 

Van Wyck on the point suggested by 
the court in relation to the means by | 
which the death was occasioned, read | 
passages from 3 Chitty, p. 754; 
b. 2, c. 23. sect. 84; 2 Hale, 
Leach, 759; 1 East, P. C. p. 
fale, 106: and the counsel urged to the 
court that the means of the death charg- 
edin the indictment, and proved, need 
not be the same precisely. If one was 


et « 


« . _ 


indicted for killing with a cane, evidence | 


of killing with a stone would support the 
indictment. But if one was indicted for 
poisoning, evidence of stabbing would 
not support the indictment. ‘The means 
of the death, in their nature, must be the 


same, and such was the doctrine esta- 


blished by the authorities read. 


VOL. Vv? 


Fe 





was he holding the | 


that it was iving | 


Hawk. | 


o} 


O41; 2! 
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|| Ocpen said that he rose to sum up the 
evidence, with feelings the most over- 
 netwltnes He feared, that his client, 





notwithstanding his innucence, would be 
convicted. Where the passions are ex- 
cited, a correct judgment could not be 
formed; and the various circumstances 
of the atiray, which produced the death 
of Stourhtes. were calculated to excite 
the strongest feelugs. While the coun- 


{ 
‘ 
| 
| 
| 
| 
{| 
| 


/sel did not mean to enlogize the de- 
|| ceased, he should say nothing agains 
him. He would rather wish to atlord 


consolation to the relatives of the deceas- 
ed, and bind up their broken hearts. 

It was, however, to be regretted, that 
any of his friends should have harbour- 
ed vindictive feelings, and that means 
‘should have been er mployed to prejudice 
| the public mind. 
i fle hope d to be able. with calmness, to 
ll assist the jury io their deliberations. 
| The charge in the indictment, is, that 

‘the prisoner with a certain drawn dag- 
ger, held in his right hand, struck and 
| pierced the deceased, giving hin one 
|; mortal wound. ‘Phe question is whether 
ithe testimony will warrant the jury in 
finding that the prisoner did so hold this 
| | dagger. On this, as well as on all other 
facts, the court may advise, but the jury 
| must judge for themselves. He should 
{in the discussion, address himself to the 
| court as well as the jury. 
There is no mystery in the principle. 

The indictment is not for manslaughter 
1 in general ; for such an one could not be 
| supported. it contains, and it is neces- 

sary that it should, a precise specitie 
charge. ‘The means of the death must 
be alleged. 

It is true, that if the indictment char- 
ges that the blow which caused death, 
was given with acane, and it appears on 
ithe trial, that it was given with a stone, 
the indictment is good, because a blow mm 
either case, is the means. But should 
the jury believe that the death was oc- 
casioned by a fall on the instrument, e1- 
ther by its being entangled in the clothes 
of the deceased, or while held in the 
‘hand of the prisoner, this prosecution 
| cannot be sustained. 

1 What is manslaughter ? Not every kil- 
f ling constitates this offence. The killing 
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may be murder; and if so, there ary wound could not have beer inflicted 


be malice. 
‘Tiere must be a design to kill. 


either express or implied. 


But i} 


in the heat of passion, and while engag- | 


ed in an unlawful act, a man kills ano- 
ther, without malice, this is manslaugh- || 
ter. On the other hand, if one is attack- | 
ed in the street, and an affray ensues, in| 
which the one attacked, kills his adver- 
sary, withont an intention, this is but an 
accident which the lawexcnses.  Resis- 
tance is a lawful act; and if, the party 
attacked did not imtend to do the act from 
which death ensues, he is excusable. In 


intention alone, constitutes the crime. 

The counsel should endeavour to show 
the jury, from a fir examination of the 
facts, that the wound was occasioned by 
falling on the instrv'nent, and if so, the 
prisoner never c% be convicted of man- 
slaughter. 

The jury had heard the whole testi- | 
mony. [lave they not doubts! In the |, 


} 


| 
| 
|| 





} He might be asked how the wound 
| 


by the ordinary exertion of muscular 
strength, and that it is more probable 
that the wound was inflicted in falling, 
|than by a blow. Ile is contradicted jn 
this statement by Dr. Nelson, who goes 
| further, and says, that the wound tight 
have been given, by the mere exertion 
| of ordinary muse ular power, without a 
: biow ; and yet he tells us that the short 
“ribs are elastic and yielding : if so, the 
| bib must inevitably have yielded when 
met by the instrument ; and it must have 


| passed on without making a fracture. 
this, as in all other criminal offences, the |, 


After commenting on the testimony of 


|| all the physicians, the counsel inquired 


whether this wound could have been in- 
flicted by a stab, and none of the witneses 
| have seen it. 


} was inflicted. He answered that he was 
not bound to show. It was incumben' 
on the part of the prosecution, first to 
_establish the act of killing against the 


progress of the trial, the mayor in deci- || prisoner, and then the weight of proof 


ding a question of law. had said, that 
when there was a doubt ona question of | 
law, the court was bound to decide in fa- 
vour of the aceused. But where the 
jury could entertain a reasonable doubt 
on the tacts, inuch more were they bound 
to apply that salutary principle of the 
criminal law. 

This aflray occurred in a street the 
most frequented of any other in this «i 
ty; and though every circumstance of a 
common sc “utile mizht have esc aped the 
observation of the by-standers, yet, ina 
case so unusual. and so stro: ely marix- 
ed as the infliction of a blow 
drawn dagger, in the middle of the day, 
it is unpossible but that it should be seen. 
Jt was not done ; and thai is <uthicient co 
to account for its not being seen. We need 
not rest on this general ob-ervation. Mr. 
Cambreling telis us that he saw the pr 
soner’s right arm the whole time, and saw 
ne blow except on the head, with the 
butt end of the instrument. The wound 
was iiflicted between the ninth and tenth 
Fibs, and part of the tenth rib frac tured ; 
and though some of the physicians testi 
fy that the ninth rib was injured, it is 
immaterial. 

Dr. Mov on ex: omining the wonnd on 
Hissection, states, that in his opinion the | 


with a | 


! would be cast on him: but if there isa 
failure in this important particular, toe 
 snnieneiion cannot be maintained, 

According to all the testimony, it ap- 
pears the most probable, that in the a: 
| fray the dagger, by an accident, came 
out of the hand of the prisoner, ond was 
entangled in the clothes of the deceased 
at the instant of his fall. 

Clark and Cambreling concur in show: 

ing the manner of the fall. The decea:- 
ed fell backwards, His hips first recety- 
ed the fall, aud his heels flew up. Dr. 
Mott states that it is decidedly his opi- 
nion, that the wound was the result of a 
| fall. 
j The only time in which the wound 
could have been intlicted by a stab. wes 
while the deceased. was standing ; it could 
not have been atterwards. 

Wihat is the evidence in relation to the 
blow, at the precise time of the fall! 

Mr. Clark says, that the blow which 
occasioned the fall, was with the fist; 
| Weed, Wier, Haycock and Ball concur 
in stating that blows were inflicted with 
ithe cane. The weight of the evidence, 
\therefore, is, that ‘immediately prece- 
| ding the fall of the deceased, the weaj 00 


! 
| 
\| 
! 
|! 
1 
! 





| was in the hand of the prisoner. And 


wt ee 
pee 


q h 








ur 
th 


on 
ud 


@ITY-HALL RECORDER. 35 


id 
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Ait is equally clear, thai immeuiately after 
he fall, the weapon was not in his hand. 
Clark and M‘Witlliams say, that they 

did not see the dagger until the deceased 

had fainted. Weed says, that he did not 

wee it when the deceased fell. Baker 
states, that when the deceased was down, 
the prisoner struck him with the hand. 


t Phelps did not see the cane or dagger 


afier he came on the ground. McGow- 
Wan says, that it appeared to him, that he 


Bsaw the dagger when the deceased was 


down. Mr. Wilder states, that when 
the deceased was down, the prisoner 


Bsc ick him one way and the other with 


Jus hand, and had no weapon Cambre- 


Biioe testifies. that he does not beheve 


~ 


“Msioned the wound. 
have seen the handle of the instrument, | 


11 without is seeing it, the prisoner 
‘ould have mede a thrust, to have occa- 
That witness 


and tne motion of the arm. 

[tis true, that Mr. Wier says, that 
vhen the deceased was down, the pri- 
coner was striking him with the instru- 
ent. In this, the witness is supported 
vy Vr. Hayeock. Bat tt isto be consider- 
pd, that when these witnesses saw this, 


Whey were on the opposite side of the 


treet, and could not so distinctly see, as 
hose who were present. 


BH On this point of testimony, therefore, 


IX Witnesses concur in testifying, that 
mmnediately after the deceased tirst fell, 
he prisoner had not the weapon; and 
a this particular, they are opposed by 
wo only. Lhe testunony of Mr. Bali 


Wen this point, is, that when the deceased 
as tuling the first time, the prisoner 


Sr ontinued to strike. This testumony does 


w tsupport that of Wier aod Hayeock. 
Though it could not be said, that it was 
ertain, from the tetimony, that the death 
vappened by falling on the instrument, in 
Whe mode the counsel suegested, still it 
s probable; and if'so, the jury mast ac- 


Mt. The prisoner never can be con- 


‘icted on an uncertainty. 

Two of the witnesses say, that they 
PMB not se, aad they were surprized to 
Bee it, suilicient torce employed by the 
Prisoner to occasion the fall; and, on this 
MpPont Mer. Cambreling says, that it ap- 
WPesrel to him, tiat the deceased tripped 
“Bnd tell, 


a 


must || 


}idea that the fall was the result of a 


blow. 

Mr. Weed states his impression to be, 
that when the deceased was lying in the 
| street, he saw the dagger lying not more 

than a foot from him; but as his idea is 
net distinct, and as neither Clark nor 
Cambreling saw the weapon on the 
| ground, the probability is that Weed may 

be mistaken. 

The testimony of Ver Vaiiin, the 
counsel should dismiss by saying, he hop- 
ed he had not been brought here impro- 
perly. 

The prisoner was not engaged in an 
unlawfnl act. The holding up the cane 

‘in derision was not an assault; nor were 
the words spoken sufficient to justify the 
assault from his adversary. This was, in 
truth, the first assault; against which the 
prisoner hada right to defend himself. 

The jury might be told that though 
the prisoner did not commence the assault 
by blows, vet, that the degrading words 








used, were designed to provoke an alfray, 
in which he might wreak his vengeance 
}on the deceased with the cane procured 
| the day before for the purpose. 





This is inconsistent with the | 


| Ifhe did, he is afoul murderer, and 
| ought now to stand here for that offence, 
| jut he is no murderer; he is an indis- 
It is 
'not true that he procured the cane for 

the purpose ; and it is unjust im the ex- 

treme, that the accidental exchange of 

sticks, and obtaining a mere memento of 
‘friendship, should be tortured into a cir- 
| Cumstance against him. 

The words used, as the deceased pass- 
| ed, showed that the prisoner did not ex- 
pect the return of Stoughton. He did 
pass; and, on a hint given by Cambrel- 
ing, the prisoner turned his back on the 
‘deceased, and was proceeding on his way, 
This shows that he dit not seek an af- 
fray. Itis true, he had tis cane, but 
when he received the first blow, he did 
not undertake to draw the dagger: it 
came partly off, and while blows were 
inflicting on his person. he was changing 
the position of the instrument tn bis hand. 
Had he intended to kill, would he have 
taken this precaution? Again; had he 


intended to kill; had he been conscious 
that he had inflicted a blow with that 
weapon, would he not have hastened from 
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the place? Instead of this, he remain-|| ample, but that they would administer 
ed on the ground, cool and unconcerned, || impartial justice to the accused, notwith- 


until the deceased was carried into the || standing the eflorts employed to inflame | 


store and the door locked. Again; if|| the public mind against him. 

he had intended to kill, and was con-| 

scious that he had pierced the dagger to 1 Euuet, in addressing the jury, said, 
the heart, would he have continued blows ; that he rose with feelings and expecta. 
either of resentment or scorn on one i tions different from those expressed hy 
whom he must have known would soon his associate counsel. Whether he had 
be a lifeless corpse? The prisoner was || been endowed by nature with a more 
not, no human being coul: be, actuated ( sanguine temperament than others, or 
by such a diabolical malignity. And the | for what reason, he knew not, yet, rely. 
very fact, that with his hand he contin- (| Ing on the judgment of the jury, he en- 
ued to inflict blows.of scorn on his adver- \ tertained an entire conviction that his 
sary, evinces that he did not intlict the | client would be acquitted. 

wound. ‘| He should endeavour to lay down the 

Again: when he first saw the dagger, || law, as applicable to the case, to prepare 
he was surprized, and said that he did not I the minds of the jury for the reception 
intend to draw it. He held it carelessly |; of the testimony. ‘The first doctrine we 
in his hand, and bis whole conduct from } have to contend is, that the fact of the 
the time of the awful catastrophe, till his || killing being established, on the part ot 
commitment, clearly manifests that he | the prosecution, the weight of proof lies 
was conscious that he had not inflicted ! on the prisoner. This doctrine we do 
the wound. He was cool, deliberate, | not question; but it is attempted to be 
and collected, while on the ground; he | misapplied. 
hurried not off, but walked deliberately |) Foster, the author quoted in support 
down Broadway; and after he had gone || of the doctrine, has these words: “ In 
to Elizabethtown, from whence he might | every charge of murder, the fuct of kill: 
have easily escaped beyond the reach of || ing being first proved, all the circumstan- 
pursuit, he remained in the public house || ces of accident, neces-ity, or infirmity, 
where all the steam-boat passengers |! are to be satisfactorily proved by the 
were. He knew no process from this |{ prisoner, unless they arise out of. the 
state could operate inthe state of New- |) evidence produced against him; for the 
Jersey. Yet he declared that he would || law presumeth the fact to be founded in 
never fly from the laws of bis country ; I malice, until the contrary appeareth. 
he quietly surrendered himselt to the of- } (p. 255.) 
ficers of justice, and returned to this city. || ‘The author has the words, « The fac! 
Is this the conduct ef a guilty man? ‘| of killing being first proved,” printed ix 

But is he not to blame? The counsel | italics; and we contend that the plain in- 
would do injustice to his own feelings, to |, terpretation of the rule is, that befor 
say that the prisoner was not to blame. | the weight of proof is cast on the prison: 
He has acted rashly ; he has been indis- || er, it must be proved that the killing was 
creet; he has done wrong. ile ought, done by him. 
never to have pointed his cane in scorn, |, But there is a qualitication to this rule 
and have spoken those degrading words. || as applied to manslaughter. ‘The weigh 
But, during his imprisonment, he has suf- |, of proof is not cast on the prisoner, where 
fered sufficient in his feelings; and re- || the evidence produced against him show: 
lentless must he be who would wish him || that the killing was rather the result 0’ 
to suffer more. || misadventure. 

It will be said that this deed, perpetra- |, The first position to be assumed is, tha’ 
ted in the streets of our city, calls for a | although the circumstances are inexpl: 
memorable example in the punishment || cable, no presumption is to be draws 
of the offender; but the counsel implor- || against the prisoner, unless the fact «! 








ed the jury, not to immolate an innocent || the killing, by him, be first proved. The 
victim, for the purpose of making an ex- || indictment contains a precise charg? 
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CITY-HALL 


shat the prisoner, in and upon James 
Stoughton, made an assault, and with a 
certain drawn dagger held in his right 
hand, the said James Stoughton, in and 
upon his left side, struck and pierced, 
giving unto him one mortal wound. 





RECORDER. 


on 


wf 


This principle, of itse!f, is sufficient 
for the acquittal of the prisoner, should 
the act of his casting the deceased on the 
dagger, while on the ground, amonnt to 
manslaughter, and should the jury be- 





It is admitted that there are immate- 


not be proved; but those which are ma- 
terial, must; and that the prisoner made 
an assault, and gave amortal wound with 
the instrument held in his right hand, the 
gounsel confidently urged were material 
and essential averments, and as such, 
must be established. 

The general rule is, that the means 
by which the death is alleged in the in- 
dictment to have been occasioned, must 
be proved. 

Authorities had been produced, to show 
that if the indictment alleges that the 
death was the result of poisoning, and it 
appears, iu proof, thatit was by drowning, 
that the indictment is not supported; but 
if it be alleged that the blow was inflict- 
ed with a cane, and itappears that It was 


with a stone, the proot supports the in-: 
Aud this is pointed out by the | 


dictment. 
opposite counsel as an exception to the 
general rule. 


ihe application of fhe rule. The dis- 
tinction arises from the act, and not from 
the instrument. It is immaterial with 


what instrument a blow was given; it is) 


immaterial what species of poison was ad- 
ministered by the party. The ipfliction 
of the blow and the administering the poi- 


son, are acts Of the party material to be | 


alleged and proved. But it never was 


the law, that if the means of the death | 


were alleged to be a thrust with a dag- 


cer. that proof of the deceased being cast |! 
on the dagger, while on the ground, or || 


of his having fallen on it, would support 
ine indictment. 

rhe counsel referred to the Crown 
Circuit Assistant, (p. 293, 294, and 306.) 
as containing the only model of an indict- 


ment applicable to the case, and he pro- 


ceeded turther to illustrate tis doctrine. | 


Suppose that one should push another 
ina cellar, or in the river, and occasion 
death, would it be a correct way to al- 


lege inthe indictment, that the means 


af the death was by a stroke ? 


but sias the act of the 
party alone which 13 to be considered i! 


lieve that this was the means of his death? 


i» But there are other and more impor 
rial matters in an indictment, which need | 


tant principles. The act trom which the 
death proceeds must be votunary, or it 
can never amount tomanslaughter. And 
)if even the counsel doubted the correct- 
ness of his own judgment, he could safe- 
ly rely on the definition of that offence, 
jlaid down in the case of Seliridge, by 
| Chiet Justice Parker. The killing, ac- 
| cording to that detinvition, must be unlaws 
ful and voluntary. Not that the killing 
| should be the result of design, but it is 
necessary that the act from which death 
jommnes. should proceed from the will. 
| And in truth, this principle pervades 
the whole system of criminal law, and 
|; renders it consistent. The ivtent, in eve- 
|| ry species of criminal ofiences, consti- 
|tutes the crime. There is, however, a 
; material distinction to be observed be- 
tween the voluntury act of the party, in 
doing that trem which death proceeds, 
and a ised design to kill. The former 
merely regards the act, and may exist in- 
dependent of an intention to produce the 
consequence, but the latter constitutes 
‘| malice. 
Inevery English authority relied on 
by the opposite counsel, it will be found, 
that to constitute manslaughter, the act 
from which death ensues must be volun- 
| tary. ‘The iirst case was that of Sir John 
| Chichester, who, in playing with his ser- 
livant with ‘foils, killed him. This was 
held manslaughter. So, where one, in 
|, shooting on his netghbour’s ground, ac- 
cidentally killed a child. 

Never, from his youth, could the coun- 
‘| sel read such cases in the English law, 
(| without horror. The principle is mon- 
strous, and repugnant to that sense of 
|) justice implanted in the breast of every 
| man. Yet it will be observed in these, 














lias well as all the other authorities read 
on the opposite side, that the act from 
Sir 
| ethaied eee ak 

i, John Chichester intended the thrust; the 
i'man who shot the child intended to drs- 
\churze his gun; and it being unlawful, 
‘inthe one case, to play with foils, andin 


which death ensued, was voluntary. 
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the other, to shoot on the ground of ano- || ed with mercy. Manslaughter was for. 
ther, the cases were adjudged manslangh- || merly a cayitai offence, as I shall hereaf- 
cer. But, in the case read from Hale, || ter show; and even the forfeiture of 
(480) by the opening counsel, (where A '' goods and chattels, upon the fuot of the 
assaulted B who fled to the wali,) it will || present law, is a heavy stroke upon a 
be perceived, that the act, from which || man; guilty, itis true, of a heedless, in- 
death ensued, was not voluntary. Aran || cautious conduct, but, t other respects, 
against the sword ot B without his will, perfectly innocent; and when the rigour 
and the killing was, therefore, held to be of law oordereth upon in Justic e, mercy 
but a misadventure. The principle of || should, if possible, interpoxe in wy alm. 
that case, is precisely applicable to this. | nistration, [tis not the part of judves 
if the death ensued from falling on the || to be bunting after forfeitures ake thie 
dagger, without the will of the prisoner, || heart is free from guilt. ‘They are m- 
it is immaterial whether he fled or was || nisters, appointed by the crown, for the 
the pursuer; the act was involuntary, || ends of public justice ; and should have 
and but a misadventure. written on their hearts ihe solemn en- 

But the principle has better authority || gagement his majesty ts under & To cause 
than books. It is repugnant io that sense j, law and justice, in mercy, to be execu- 
of justice among all men, that one should || ted in ail his judgments: and if this hu- 
be responsible for an act, committed with- || mane principle prevails in a couutry 
out his intention. where the punishment for this offence 

The principle pervades the whole may be mitigated to a mere forfeiture of 
range of authority ; and to preserve it || goods, how much more | courts and 
in the courts in this country, is extreme- || juries to administer law with mercy, 
ly important. In England, the mercy of |; where a disgraceful imprisonment is the 
the court may be extended according to '| necessary consequence of a conviction! 
circumstances, by justly apportioning | Where the lawful act proceeds under 
punishment for this offence ; but here, circumstances which are caicrlated to 
that discretion is taken away. ‘Toaman | deprive a man of self) possession. in con- 
of honorable and high-minded feelings, || sidering what is a due cantien, a large 
worthy of the station he holds in’life, the || latitude is to be taken. When the pri- 
least punishment which can be inflicted || soner was attacked, he was care!-l to 
would be equal todeath. And the legisla- | change the position of the instreovent in 
ture never intended that aman should suf- || bis hand. This, ander the ciresimstan- 
fer the severe punishment 4 rescrided by | ces, was of a due de cree of caniton, 
statute, unless he was criminally guilty. | When we come to te ticts, the first 

Fromthis consideration, the jury would | question that arises i-. whether the act 

require the strongest conviction on their. was lawful; and this is to be considered a 
minds, before they would convict. || if death had not instie od. 
iP 
{| 














The counsel proceeded to the ques- There is no particular principle of law 
tion in relation to the lawfulness of the || in relasion to the lawfulness of the act, 
act. He read to the jury a definition | applicable to manslaughter ; and the ¢a- 
trom Lord Coke: ‘ There is a homicide |j ses relied on by the opposite conn-cl, 
which is neither aforethought nor volun- | 
‘ary; as where a man, without any evil i murder. 
intention, kills a man, and when the act|) The first case relied on, is from East, 
is not untawful, this is only a misadven- || ( (239,) and is in these words: ‘* In no 
ture.” (3 Inst. 5¢.) It may be added, i case, however, will the plea of provo- 
and with due ewution. cation avail the party, if it were sought 


We are then to consider what is due || for and induced by his own act, in order 
a Foster, speaking on this sub-|! to afford him a pretence of wreaking his 
ject, says: © Tecannot help saying, that|| malice. As where A and B, having fall- 
rule of law f have been considering ,,en out; A says he will not strike, but 
in this place, touching the consequence || will give Ba pot of ale to touch him: 
of taking or not taking due precaution, |!on which B strikes, and A_ kills him: 
doth not seem to be cufficiently temper- || this ismurder, And the other cases cit- 
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ed onthe opposite side, relating to pro- || blows were given by the hand, it is clear 
yocation, do net apply to the oilence of | that he did not use the dagger. 
manslaughier. Thev relate to acts of ‘But suppose the blows were given 
of provocation, intended to lead to an as- }! with the dagger, it is agreed by ali the 
sault.to give the provoking party an op- |, witne<ses, except Ver Vailin, whose tes- 
portunity to wreak his vengeance on his || timony ought to be laid out of view, that 
adversary. | the blows were given with the butt end 
But itis said, that in this case, the first || of the instrument. The parties stood op- 
assault was committed by the prisoner in | posite to each othe 
pointing with his cane. In this solemn |’ 
case, the counsel wonld urge that the 








r; and it is impossible 
that any Blow could have been inflicted 
| by a thrust, without the notice of the 
prisoner is entitled to the benettt of the || spectators. It is beyond a doubt, that if 
whole law—to that law which establishes || the instrament was used about the head, 
the doctrine, that the pointing of the cane, || back-handed, while they stood face to 
unless conpled with an intent to strike, |’ face, the wound could not have been gis 
does not amount to an assault. He point- |; ven. Admitting the testimony to be cor- 
ed the cane, as the deceased passec.— |! rect, there is no point of time in which 
The prisoner torned, and was proceed- || the wound could have been received, ex- 
ing on his way. when the deceased re- || cept when the deceased fell. That he 
turned and struck him; and, if in the af- || came to his death, is true ; but in this ex- 
fray which ensued, the prisoner had been | traordinary case, in which witnesses of 
killed, there is no question but that the | the best intentions disagree, on what can 
deceased would be considered as having | the jury rely ? 

heen engaged in an unlawful act. And‘! It is a moral impossibility that the 








Vif so, itis manifest that the resistance to || wound should have been inflicted by the 


that unlawful act, on the part of the pris- ;' prisoner at the precise time of the fall. 
oner. was lawful. Some person must have witnessed the 

It had been said by some of the wit- || blow. After all our inquiries, the pre- 
nesses, that the prisoner inflicted blows || cise time and manner in which this wound 
when the deceased was down. | was inflicted, must always remain doubt- 

This cirenmstance is nothing to the | ful; and ifthe jury doubt, they can ne 
‘ase, except it operates in favour of the ‘|| verconvict. What were the casualties, 


Porisoner. It shows that while engaged |, we know not; they are beyond reach; 


in inflicting blows on the head, his haads || they elude inquiry ; but Jet the jury, 
were employed otherwise than in thrust- |) when they retire, consider the position 
ing with the dagger. It shows further, that || of the parties during the whole affray ; 
‘© Was not conscious that his adversary || and the time in which the dagger was first 
was wounded. He was not that aban- |! seen, and let these be their creed. Let 
doned wretch to have inflicted blows, in- | them consider this extraordinary fact, 
tended as disgraceful. over the head of a || that the dagger was not seen until af- 
fallen and wounded adversary. It had‘ ter the deceased fainted. 

been said that he wasa military man, and | With regard to the legality of the pur- 
Lence it would be inferred, that he was |. suit, on the retreat of the deceased, the 
én accomplished assassin. That is not || counsel argued that the pursuit did not 
ihe character of the gentlemen of our ar- |! render the act unlawful. This is one of 
mies. Your soldiers are brave and ho- |! those cases where the mercy of the law 
nourable men; but they insult not the || interposes in pity to human frailty ; it 
dead. | will not try the culprit by the rigid rule 
of justice, and examine with the most 





he blows were intended to degrade; 








snd no appearance, or traces of blows, |! scrupulous niciety whether he cut off the 
were tound on the body. | exact pound of flesh.” (1 East, 239.) 
The counsel urged to the jury, thatif|| The parties were engaged; and there 
hey helieved, from the evidence, that || was no point of time from the commence - 
hese blows were ¢iven with the hand, | ment, in which the deceased was not in- 
he conclnsion was irresistable, that the 
Wound was wholly accidental. For ifthe 


flicting blows. Even after he was mor- 
tally wounded, he manifested an inten- 
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tion of renewing the combat. One of the 
Witnesses goes so far as to say, that he 
struck a number of blows after he had 
arisen. If the wound was the conseqence 
of a fall, his muscular powers would have 
been augmented, and the effect which || 
4 did follow, would naturally have follow- | 
ed; but. if the fall had been the conse- 
quence of a stab, his muscudar strength 
would have been so far exaustéd, that “he | 
never could have arisen, and have im: ade | 
such an effort to renew the conflict, as 
required the people to rush between the 
artwes. 

If the evidence, therefore, on the part 
of the prosecution is believed, it 1s im- 
possible to convict; for the matter is in- 
volved in doubt. The anatomy of the 
human body is such, that in the position 
the parties stood during this affray, it was 
utterly impossible to have inflicted the 
blow. It could not have happened ex- 
cept in the fall. 
inflicted before nor after. 

Cambreling, who was ina situation that 
he saw the right arm of the prisoner the 
whole time, and could have seen his right | 



























hand, except but for the instant when at 


his back, saw no thrust. He saw no blow, 
except with the handle, and on the head. 
The counsel had been, with much pro- | 


priety, stopped by the court, in his cross- i 


examination of the physicians ; for the 
jury were the proper judges of the de 
gree of muscular strength requisite to | 
paflict such a wound, under all the cir- 
cumstances. He putit to the jury with 
contidence, that under all the facts, they 
could not believe that this wound was in- 
flicted with the exertion of ordinary mus- 
cular strength. 

The counsel passed rapidly over the || 
testimony, and contended that the weight || 
of evidence was, that at the instant of the 

| fall, the blows were with the fist, and | 
that the jury were not warranted in be- 
lieving that the prisoner, at that time, 
had the dagger. 

But the conduct of the prisoner, while 
on the ground, after the affray, shows that 
he was unconscious of having inflicted a 
wound. Would he have stood dangling 
the weapon in his hand, or have staid || 
looking for his hat, had he been consci- 
ous of | having given a deadly blow ? Dur- | 
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; | 
ft could neither have been | 


his conduct manifested that he was not 
conscious of crime. 
i am the last one, (said the counsel,) 
| on behalf of the prisoner, to address you, 
| 1 cannot callon you as I could on young. 
er inen, to make allowance for the heat 
I and indiscretion of youth. Yes, gentle. 
1 men, if you have a son, I can with Con: 
fidence appeal to you. I beseech you, 
as fathers, not to strain the rigour of the 
'| law against the prisoner, but to temper 
|| your judgment with mercy. You may 
1 have a son unfortunately embroiled, an 
1 led into a situation, which neither the 
| prudence nor discretion of riper year 
! could avoid. A deed may be done. invo- 
| 
| 
rt 
\ 





luntarily done, which he may regret wit) 
the most untfeigned sorrow, and carry ii 
‘his bosom a pang of anguish to his grave. 

In the name of the God of mercy, he. 
fore whose awtul tribunal we must a! 
stand, ahd who will not, at the last day 
deal with us according to the technic: 
‘| rules of criminal law, but according | 
1 the intention of the heart, | beseech yor 
| to dispense mercy in your judgment. ~ 
| Say to this unfortunate young man, 1! 
I the redeeming language of the Son | 
{| 





God, *‘ Go, and sin po more.’ 


 Grirrin, in an animated address to th: 
jury said, that the circumstances whic! 
| led to the awful catastrophe of the 2l¥ 
'of December. were long to be remem 

On that day our citizens weir 





bered. 
alarmed by the cry of murder; and no! 
in vain. One of our most promisin: 
young men was stabbed through the 
| heart. ‘The prisoner had been charge! 
'by a grand jury with the crime of mat 
‘slaughter. That charge this jury wer 
|to try. If innocent, God send him + 
| speedy deliverance ; but if guilty, hear 
{en itself would weep at his acquittal. 
| In cases of this description, the fir 
pow to be established on the part of the 
prosecution, is the killing. This is cer 
| tain : Stoughton sleeps in the silev’ 
‘tomb. 
| The next question is, whether the pris 
| oner committed the homicide. The op: 
posite counsel, bad said, that the test 
| mony on this branch of the subject, wo 


1 
{| 
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i| 
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ing the whole time, until his commitment, | 
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-ariant and contradictory. In an affray of | 


Bhis description, this ts to be expected. 
Arie circumstances were appaling, cal 
ulated to fill the mind with terror and 
larm, and take away recollection.- 
‘onsidering tits, and the 


dress of the | 


Gparties, it is not surprizing the blow was | 
Buot seen. 


‘ proof; 


The law does not require positive 
and it is no legal objection that it 
3s circumstantial. 

Itis not disputed, but that the deceas- 
ed was killed with the weapon , and it 
must either have been by falliog on it, 


‘1 to all the 


Beither while entangled in the clothes, or | 
Swhile in the hand of the prisoner, or the 
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1 
Blue: 


dagger must have been planed 
heart. The tirst mode i- inposst- 
the instrument could not have stood 
upright; and itis ta evidenee that the 
Jec eased fell backwards and his hips re- 
ceived the fall. 
ment have pierced him to the heart 
through his side ? 

There are facts in the case uncentra- 
dicted. From the commencement un- 
til the termination of the atlray, the pris- 
over had used the dagger. Seven wit- 
nesses state that he had it when the de 
ceased fell: 


« i 
ihe 


Though many 
theirs is but 


mouy of Cambreling. 
ie esses did not see this, 
negative testimony. 

Having shown that the prisoner used 
the dagger in the affvayv, it is mecumbent 
on his part to show when he parted with 
it. But we show that the weapon was | 
on the ground when the deceased 
fallen; and further, that it was in the | 
prisoner’s hand when the deceased faint- 
ed. 

The theory of the opposite counsel | 
was founded on the impractibility of the 
act on two grounds: first on the refative 
situation of the parties, and second, that | 
no exertion of ordinary muscular power 
could have inflicted the blow. Dr. Mott, 
in his opinion on this subject, had been 


contradicted by several of his own pro- | 


fession ; and the counsel could appeal to 


what the jury themselves knew of the 
power of the human arm. 

lhe counsel after having examined the 
testimony minutely, concladed that it was 
impossible that the wound shon!d have | 
* 


von. VY. 


‘hrouch | 


! 
| 
i| erent 
to that 
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been inflicted by failia the dagger ; 


-- 
=) 


iad he then arzed, that he ght 
Nimeelf within the rule, that wit m- 
cide had been committed the b. of 
| proof was cast on the opposite side rt 
from any techuichal rnte, but from se 


benign principles of justice written in 
the hearts of all men. 

Admitting that the killing happened 
th; rough the mstrauamental tiv of the pris~ 
oner, whether it was the result of acei- 
deotor not. is immaterial tf 


jy Qaf tg 
| gaged in an unlawful act ; 





Was ene 
and ac( ovding 
authorities, a killing, while the 
accused 1s so engaged, 
slaughter. 

la suppert of this doctrine, 
sel referred to the case of |: 


| 
amounts to man- 


the coun- 
line by ace 
, While shooting on another's land, 
ia an attempt to beat 


oi Killing 


‘another, and to the case ot kitling in a 


How could the instro- 


boxing match. These acts were unlow- 


{| fal; and whevever the party is cngaged 


andif there is any diificulty | 


on the point. it is removed by the testi- i 
if 


had 


| 
| 
! 


os 


moan unlawtal aet. he treads forbidden 
ground = And though, in the case of ace 
cident, the law, tender of human frailty, 
will not open all its vials of weath vo the 
offender, still, the act amounts, at least, 
to manslaughter 
It is admitted, that this 1s the common 

law of England; but it is said, that it 
ought not to be the law in this country. 
| Bat if we have any thing holy brought 
\from the mother country by our ances- 
lors, any thing sacred and valuable pre- 
itserved from the storm of the revolution, 
‘itis the common law. Let us cling 
-our common law with religious zeal, 
‘the only safeguard from brutal wwting 
| and as that from which our most valua- 
| ble institutions are derived. 

| The prisoner Was engeged in an un- 
lawt ubact. To point the cane was un- 
lawful: it was an assault ; and the words, 
& That is a scoundrel and a coward,” 
/were unlawful. He pointed his cane and 
pronounced those opprobr ious words, and 
this to anunarmed man! ‘The deceased 
passed a few steps and returned.— Was 
he to blame? Could that lofty spirit 
bear to be branded with such an appella- 
tion? Could he bear to see and associ- 
ate with his friends? And could he again 
return to his family, and see a father’s 
face—a father of Castilian spirit? 

It is mockery of justice, to say that 
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the deceased commenced the affray. It 
was commenced by the prisoner, and with 
a blow fromthe tongue. 

The counsel appealedtothe jury whe- | 
ther they would bear such an insult. Was | 
it for human nature to doso? It was not; 
although. in the spirit of christian meek- 
nesss, he was bound to teach his children 
to hear an indignity, because it was 
taught by him who came from heaven : 
*< If a man smite thee on the right cheek, 
turn to him the other also.’’* 

But did not the prisoner in pointing the 
cane, and in prononncing the words, in- 
tend to disgrace the deceased? And yet 
it is svidthat he was the aggressor! The 
covnse]. not for the purposes of the pros- 
ecution, fel it a sacred duty. the voice 
of the tapired Stonghton ealled on him 
from the tomb, to rescne hes reputation 
from this un nerited aspersion. 

On receiving a slight blew on 
breast, the prisoner returned it wil 
from the head of the cane, won the dae. 
ger bemg partly drawn, he took the dirk 
part and followed his blow ‘upon 3ik UD- 
armed man! 

The conosel referred to several cases, 
and particularly to that of “ir Joho Chi- 
chester, for the purpose of showin 
thatthe act of using a dangerous 
on, is in itself unlawful: applied the 
privcicle to this case. Here the prison- 
er commenced the affray, and made use 
ef adacger And should the jury. by 
their verdict, establish that the killing, 
under such circumstances, is lawful, let 
them beware how they walk the streets. 


the 
one 


Weab- 


and 


The counsel would not undertake to | 


discuss the question, propounded by the 





* ‘True honour consists in the ¢ 
tween the two extremes, 
Sfince. 
which will be seldom, employ reeson in mild re- 
monstranee,. Endeavour to couvince 
the right, you searcely ever fail. Lf your adver- 
sary “will not hearken, turn your back and avoid 
bin, thoneh he mav seek your blood, 
ec. employ so mue h foree as : . be sufiicient to 
defend your person from bodily harm. Appeal 
to the law for redress. But w if you deliber: itely 
war with bim beeause he asks you? Will you 
place yourself on equal ground with the wrone 
doer? Resh, miscuided man; vou do yourself, 
ey countey, an! your friends injustice. The 

all meets its mark the surest from the aim of the 
most skilial. Away then, with your 
chivairv. They originated in ¢ parngs Sarbarity, 
and ere repugnant to every principle of justice. 


golden mean be- 
Give no occasion for Of- 


notions of | 
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Wf then, vou are embroiled in a ci e ulty, | 


> and ifin | 


If atiaek- | 


I  honteee the 


| self 
| 
| 


court in relation te the indictment, he. 
canse it was beyond the possibility of a 
I doubt, but that the prisoner held the 
jstrument in his hand. But il even the 
earth had an agency in the imiliction of 
the wound, the prisoper was a partner in 
the act. and as such is responsible, 

The deceased was engaged in the de. 
fence of his reputation and honontr ; 
prisoner, 


in an aliray commenced by bim- 
Was he not engaged im an unlaw- 
ful act? 
jcitv, will pronounce it lawinl for one to 
provoke an altray. and if resisted by an 
unarmed tian. to follow up blows witha 
dagger? "The had no interest 
for ihe prisoner, 
Ciuzens. 

He urged, from the cire 
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ceding the eliray, 








Coubse | 


nmstances pre- 
time, 


~—  & ‘ Pe | i 
anda al ile 


lthe kiting was the result of design.— | 
| . 
Procuring the we apon ihe day before, 


i}, — 


EPA Peee not Cole 


° ' 
a al tiie Cotmmneu ment oF the afir ay, 


wiv select the dayger distead of thi 
poheath ?) ‘The one was lor caning; the 
Oihertor stabbing. 
In the experience of twenty years at 
the bar, the counss! jrad mn such ailatrs 
colways seen the band of an overruling 


prov idence. V, uy did the prisoner throw 
away the sheath ‘and take the dagger! 
Can even chariiy, ‘* whieh beareth all 
‘bugs, believeth all things, and hopeth 
ail things,’ believe that death was not 
intended ? 

The fall was on the back. 
duced that fall: There was no mark vo! 
a blow found in the face. No wonder 
that the witnesses were surprized at the 
fall. ‘They saw no violence whieh could 
have produced the elect. If this dag- 
ger could speak, it would ‘ tell a tale te 
harrow up the soul!” 

Is it an extraordinary thing for an ath- 
letie man, a soldier, so to have wielded 
this daycer, as to have infircted that 
wound? Such an one would have want- 
,ed no better position. And is the un- 
| hallowed doctrine to he established, that 
, the offender is to escape punishment, 
blow was unseen? bean 
would ailord encouragment for assassi- 

‘nation. 
| But it is said he was cool and compo- 
ed? No more had occurred than wa‘ 


W hat pro- 





the | 


is i possible that a jury of this | 


buifor the safety of the | 


that | 


ja-tye, Was portentons; | 
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expected. Had it been an accident, a |! ed by Major Smith, with regard to the 


medic 


Bhim was troubled, agitated and concerned, 


We are told that he surrendered qui- |! 


Metly to the oiftcers of justice, But he 


it. j , Qin 2 ‘ > - } 
ys parsed iy these oticersona ciarce 


fmorder: and.on spphieation "OaAnY ta- 


Gejstrate in New Jersey, he weuld have || 


been arrested and contined, 
. jury 
Balant brother of the 


tiowever, the 


= 


prisoner, 


» Bther respectable friends, the awful sane- 


he | 


OL 








—— 





itv of an oath was tnperative, 
tovl of the injured 
mtiem from the ground . and the Sinn 
eteonjured the jury in the name of the 


veriiving God, to do their duty. 


\t 


Becte 


1, at that late honor, he shoul!d go 


Ptoa minute detail of the testimony.— | 
le shonld take a rapid glance at the | 


# 


rincipal tacts. 


The | 
Stonehton cailed | 


al man would have been sent for | 
smmediately : but the prisoner was calm | 
Baud composed, when every one around | 


use of the sword cane; he knew that it 
contained a dasger, and that it was not 
-afe to use tt. Nor would he have used 
ait, unless he had been desperately bent 
on his purpose. When engaged, he 
would have thrown away the dagger, and 
have taken the sheath. But he seiect. 
dagrer and used it; and ut was 
his pand from the commencement 


ed the 


bis ad i 


seen in 


ofthe atiray until the time tue deceased 


mieht feel for the 
and his | 


| 
i 
| 


' 


‘fell, and at the time when he was clos- 
1g his eves in everlasting darkness, 

Do we not theretore come to the con- 
clusion, that his death was oceasioved by 
the prisoner? This is sufficient on the 
part of the prosecution, to cast the bur- 


| den of proof on the prisoner. 


Werrs said, that it was not to be ex.) 
‘venture. 


Look at the ctreumetances which mark | 


is melancholy catastrophe. 
it show a settled purpose / 


Do they 


The prisoner went into Broadway ata | 


Bue. when men of business usually pass 
le saw the deceased at about the dis- 
Bace of forty yards, when Mr. Cambre- 
uz saidtothe prisoner, * There is your 
lem! Stoughton.” Now, had the pri- 
merintended merely to impart to his 
end an opinion of the deceased, why 
ot mention it at that time? Bat his 
vs were closed. He waited 
Becersed approached within afew paces, 
idthen pomted his cane andsaid, * There 
a scoundrel and a coward.’ This was 
peated as the deceased passed. 
What was the meaning of this ? Could 
have been intended for any thing else 
in to provoke an atlray/ fle must 
Rive known, that Stonghton wonld have 
sented the indignity. For, ifthe prison- 
knew that Stoughton would not have 
sented it, the act was of that unmanly 


d cowardly character, which the coun- || 


1 could not impute to the prisoner.— 
he deceased ousht to have resented 
@ insult; and because he did, it is said 
at he was the aggressor! 

Che provocation was to an unarmed 
an. ‘Ibe prisoner had been caution- 


until the | 





terdto kill, and [claim my acquittal 


\ 
excuses. 


Postow that the killing was jastifia- 
ble, has net been attempted ; but the des 
fence ts placed on the ground of misad- 

What is this misadventure ? 
lie in the month ef one, whe 
walks abroad at noon day, with a deadly 
weanon, Which he uses in an affray, pro- 
voked by himself, to say that a killing 
noder such circumstances, is but an acci- 
dent? Why did he use that instrument ? 
Why, in preference to the sheath, select 
the doeger, and employ it against his ad- 
versary, unarmed! Shall a man who 


it 


Does 


discharges a gun in the streets, and kills 
‘a citizen say, © True I carried the gun, 


ore 


fon 


er, but U did not in- 
” 


and drew the tr 


This is not the accident which the law 
t must grow out of a lawful 
act. Was the prisoner engaged ina law- 
ful act?) Whenhe provoked the affray, 
was this not unlawinl? Was here no in- 
tention to do bodily harm ? 

It is said, that the dcceased ran against 
the dagger, while the prisoner was on 
the detensive. But this is not the evi- 
Stonghton was the retreating 

party; Goodwin pursued him until he 
‘fell; anditis said that you are to relieve 
the prisoner, because, peradventure the 
deceased feil on the dagger! But of this, 
‘there is no evidence ; and the extrinsic 


dence. 


| circumstances of the case, show that 

‘the death could not have been so occa- 

isioned. Take this dagger. and say whe- 

| ther, if it had been wielded by the arca of 
| a man, animated with anger, it could not 
have penetrated any heart. 
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| This wound could not have been | 
My flicted by accident. Mr. Cambreling, to 
it whose candour the counsel would fain | 
1 j render a tribute, says, thet when the af- 
| i fray first commenced. the deceased had | 
| | the advantage: but that the prisoner had 


Wee decidedly the adventaze, when the posi- | 
tion of the dagger was changed. This | 
witness Ci! not see the hand of the pri- 
soner ali tbe time. 
were dressed, where was the ditihculty 
of using the dagger, and inilicting the | 
blow unseen ? 

Cambreting would not swear, that he 
saw the hand of the prisener the whole 
time; ard this witness states the fact, 
that the prisoner continned the 
the weapon, until the deceased 
Several witnesses have testitied, 
while he Jay on the growad, tre prisone: 
grasped thy dagger. Weare, therefore. 
shut out from the bypothcsis, that the de 
ceased fell on the we 
comes then of the doctrine « oi accident. 





. : 
} 
2 


pap mn 


The jurv could not doubt that he came 
to his end by the dagzer, held by the 
prisovuer. “that be intended to murder, 
was not ‘o he credited; but, that he was 
engaged im the affray with very mpro- 
per feelings, that he ‘provoked the afray 

and, while it con'inued, he!d the weapon 
in his hand, could not be doubied. Uf 
the deceased had fallen on the instru- 
ment, would it have come eut of itself 


had, it would have been seen there at 
the time he was raised. No: had the 
wound been inflicted by a fall, 


transtixed. 

Bat it is said, no person saw the blow. | 
Are we, in such cases, to be bound down 
to one species of seilente. by adaman- 
tine chains? Are we to believe nothing 
but posiuve proof? Are the jury to 
surrender their judgments and thetr con- 
sciences, because the punishment tor 
manslanghter, is too severe ? 

We live emphatically ina country of 
laws. We are all interested in a rigid 
and impartial administration of justice. 
Dispen-e sot with the rules of law, 
“eit, vour atd to carry them into effect. 
If the priso.ver is innocent, acquit him ; 

but you owe it to your country, to con- 
Vict him, if guilty. 


ise Of | 
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The Mayor charged the jury, in effec; 
as follows : 

Gentlemen of the jury, the prisone; 

at the bar is indicted for manslaughter. 

Che definition of that crime, is, the un. 





As both the parties || 


| 


tha: | 
| with api-tol. 


VW hat be- i! 


while he was lying on the ground? If it)! 


the bostru- I 
ment must have remained where il was 


but | 


lawfully killing a human being, withou: 
malice, either express orimplhed. ‘Thi 
definition excludes the necessity of the 
killing being wilful. The word wilfil, 
does not appear in the definition of man. 
slaughter, in any book or authority which 
has been read, except, in the cherge 
chief justice Parker. in the case of Sel. 
fridge. Butitis vot doing justice to the 
acknowledged ability and learning of tha 
jndge, to consider him, in that case, @ 
ziving an abstract definition. In th 
case, there was no question as to the k:. 
‘ling having been wiiful The accus 

being attacked by Austin, shot hi 


‘The prisoner wiltally ds 


| 
| 





charged it with an intent to kill o 
wound; and the defence was, that th 


} 


ial 


llieg was excusable, hecause necessar 


| for self defence. But, the wilfulnes- 


-e act was not argued or presented?) 


the consideration of the court Tl 
piige may, thereiore, be considered 
siving a defini ion applicable to that par 
‘ticular case. and not an abstract deti 
tion applicable to all cases. He gavet 


jury allnecessary information as to tl 


linature of that crime ; and theretere tes 


} them that unlawfully and wilfully to hi 
man-lauehter. But we never c¢” 
suppose that he meant to be under-tor 


is 


convicted of this crime, unless he had « 
intention to kill. 
Itis true, that the will of the part 
‘must, In inest instances, co-operate 
the perpetration of the crime. ‘That' 
the act which is the mediute cause of tl 
death, must be a wilful act; but if th 
act was unlawful, the party may be gu! 
ty of mansjaughter, though neither deat 
nor even bodily harm was intended. 

IT have referred to the authority | 
chief justice Parker, in the early pé 
of my address, because that author’ 
has been so much pressed upon yo! 
consideration, by the counsel for thi 
prisoner. | shall in the sequel again r 
fer to that case. 
| To support this indictment, the deat 
‘of the person alieged to have been ki 


that a party could not, in any case, bt 
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led must be proved; and it must be prov- | 
ed that he was killed through the instru- | 
mentality of the prisoner, by means of | 
the nature of these charged in the in- 
diziment. 

As to the first point, it is not necessa- 
ry that | should detain you a moment. 
Jt is too true, that the unfortunate 
Stonghton is no more. 

The next question is, when and how 
did he come by is death? 

IT shall not attempt to recapitulate the 
testimony particularly, or to assist you 
in reconciling the many apparent contra- | 
dictions among the wituesses. Shonld | 
endeavour to do so, | fear my omissions 
ormistakes might do injustice to the one 
side or the other. But | request your 
attention to certain prominent facts, | 
which | think may be considered as in- 
contestably proved by the testimony of 
the witnesses, and not positively contra- 
dicted by any. 

It is proved by the testimony of Major | 


{ 
\ 
| 
‘ 





Smith, that the prisoner possessed bhim- | 
selfof the weapon the evening betore 
the affray, in exchange for a cane, hav- | 
ing no sword init, which he had before 
carried, | 
The object of this testimony on the | 
part of the prosecution, no doubt, was to 
show, that the prisoner had premeditated | 
an allray with the deceased, and, with 
that view, had armed himself with the 
instrument But Major Smith states, that 
the prisoner was soon going to Baltimore, 
and expressed a desire to have it asa 
keepsake. In the absence of all testi- 
mony tothe contrary, we are bound to 
believe he had no other motive. ‘The af- 
fray, and the obtaining the weapon, are | 
not otherwise connected, than in point of 
time : and | advert to the testimony of 
Major Smith, as corroborating that of 
Weed and M*Gowan, who testify that the 
prisoner had the weapon in his hands, 


' 


immeditely before, and at the commence- |! 


ment of the atlray. 

The fact, that the prisoner, when the 
dagger flew partly ont of the cane with 
the first blow, took the blade part in his 
hand, will admit of two interpretations. 
Fither, that he did this for caution, or | 
witha design the more effectually to use 
this fatal weapon ‘This part of the case 





J shall leave to the jury to draw their own ; 


'! 
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i ger onsheathed in his hand. 


\| 


i during its continuance. 
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‘conclusion. Mr. Weed on this subject 
l testifies, that the sheath part flew off with 
the force of the first blow. 
| [tus also proved, by the testimony of 
| these three witnesses, last named, and by 
| most of the others, varticularly Wier, 
i Hayeock. Pall and Phelps, thatthe pri- 
| soner used the cane, either sheathed or 
lonsheathed. dures the afro and 
very 
time. 
Lastly. it 1s proved by ceveral of the 
; Witnesses, that afier he felithe first time 
and bad risen, or been raised, and ofter 
he had fainted, the prisoner had the dac- 


ihe 





Mr. Baker 
saw him looking at the dagger, with much 
surprize, (as the witness thoneht) and 
saw him throw it away or give it away. 
Mr, Wier saw the prisoner have it in his 
hands, and heard him say, “1 did not in- 
| tend to draw this.””’. Mr. Ball saw him 
swinging the sword cane between his 
i thumb and finger, after the deceased had 
fallen. Mr. Clark saw the weapon in the 
| hand of the prisoner while standing be- 
| tween the parties, immediately after their 
| separation. This witness did not see the 
| instrument in the hand of the prisoner 
iat the commencement of the affray, or 
From his testi- 
| mony we can hardly believe that the pri- 
soner had the sword cane in his hands at 
the onset; for the witness says, he gave 
the blow with his right fist. which knock- 
(ed the deceased down. We all know the 
‘high respectability of Mr. Clark, and 
how impossible it is, that he can intend 
to represent any thing otherwise than as 
he believes true. He supposes he saw 
‘all that passed from the commencement 
/to the end of the aflray ; yet, it is man- 
ifest that he did not, or Weed, Cam- 
breling, M‘Gowan, and most of the other 
witnesses must be mistaken. It would 
be unfavourable to the prisoner, to sup- 
pose Mr. Clark cannot be mistaken ; for 
he states, that the prisoner commenced 
the affray by an assault and battery on 
the deceased. 

There is acontrariety in the testimony, 
concerning one part of the transaction, 
‘and that is, with regard to the infliction 
of the blows by the prisoner, with the 
butt end of the dagger, on the deceased 
after he had fallen the first time. Should 
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you think this matter important in your fi- 
nal decision, I shall leave it entirely for 
your consi leration. 

irom the testimony on these and other 
points, to which I shall more partucular- 
ly direct your attention, you will decide, 
bat if you should think it necessary, wheth- 
| tabi er the deceased received a wound from 








es = ona 
fate to a 
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en by the hand of the prisoner, during 
the aifray—whether the deceased was 
accidentally pressed upon the dagger, 
while the parties were up, and the con- 
test continued; or whether, in conse- 
quence of the prisoners having dropped 
or thrown away the dagger, before the | 
deceased was knocked down, he, by a 
blow or violence froia the prisoner, fell | 
upon the dagger, and received the mor- 
tal wound. 


dome to a conclusion that the death was 
occasioned by either of these means, you 
may tind the prisoner g guilty. W hether 
the death occurred in eithe , at the Ways | 
mentioned is, as to the question w hether 
the killing be manslaughter or noi, total- 
Jy immaterial. 

Whether the prisoner intentionally 
plunged the dagger through the heart of 
his adversary, or whether the deceased || 





came to his death, by being cast on the | 


dageer by the prisoner, without any de- 
sign on his part to inilict a wound, makes 
a vast difference as to his moral guilt. 
And so it does with regard to his legal |! 
guilt; for if the stab was intentional, he 
is guilty of murder. It is the supposed 
want of this felonrous intention alone, that 
econld have mitigated the accusation to 
manslaughter. 

The opinion | have given you, that the 
prisoner may be guilty of this offence, 
though the deceased 
in either of those modes, 

; in which, atfier 
sideration | am 
contidence. 


all the research and con- 

capable of, | have full}: 
Not that I cannot be mis- 
taken; but i use this term to signify to 
you, that now there are no doubts on my 
mind. on that subject. 

The question, whether the prisoner 
bas been guilty of manslaughter or not, 
depends on this: w hether, when the 
wound was received, the prisoner was 
acting lawtully or unlawfully. 
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a blow with the dagger, voluntarily giv- | 


° . ° \ 
It is my painful duty to say, that if you | 


came to his death i 
is an opinion | 


| This will necessarily lead to a review 
| and considerauon of the circumstan. 
} ces of the case, with some particularity, 
'| In doing this, | shall avoid adverting te 
| any facts, which [ think can justly be con. 
' sidered standing contradicted. 
| | shall reter to the testimony of Mr, 
(| Cambreling only; and to stich mate. 
‘| rial parts of his testimony, as are corro- 
| borated by other witnesses. ‘Though call- 
‘led on behalf’ of the prosecution, yei, he 
|| was the friend or intimate of the prison- 
} er. The aflray was not a matter tor 
] which he was so unprepared as the other 
| witnesses. ‘he expression he used, and 
i ihnes he heard trom the prisoner before 
| any blows were given, must have led him 
‘to expect an allray. 
} He therefore observed what passed, 
with more attention and calmness. than 
any other witness. “Phe candid, cautious 
‘and consistent manner in which he has 
delivered his testimony, [| presume will 
impress you, as it has me, with a perfect 
confidence, that he means to represent 
| what he believes to be the truth. 
The mayor here detailed the principal 
|! fir ets in the testiniony of Mr. Cambreiing, 
‘and then proceeded : : 

Itisarule of law, that witnesses swear- 
hing affirmatively, may be believed, al- 
though opposed by many eqnally entitled 
fo credit, swearing negatively. There 
are abundant instances in this case, for 
the application of this rule. Mr. Clark 
did not see the first blow given by the 
| deceased, nor the cane in the prisoner’s 
'| hand at the commencement of the affray, 
| nor used by him during the contest ; and 
| vet, we cannot doudt but that, as to those 
|' particulars, this witness did not see what 
really occurred. 
| From Mr. Cambreling’s testimony, cor- 
| roborated as it is, you must beheve that 
from the moment the prisoner began to 
strike with the head of the cane, he had 
the advantage. ‘hat the deceased re- 
turned the blows with his fist and retreat- 
,ed; and while retreating, the prisoner 
| continued to use the weapon, by striking 
with it, until the deceased fell. 

I shall refrain from making any obser- 
vations on the testimony of the physi- 
cians, and shall leave you to draw such 
conclusions from their conflicting testi: 
mony, as you think proper. 


| 
i 
| 
|| 
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Bogland, and formerly in this country, was 


Bpunishment. 


iis. Your verdict never can depend on |, 
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I shall now explain to you so much of || has established the trial hy jury. Un- 


the law of homicide, as 1 think is neces- 
sary for vou io understand, for enabling | 
you to render your verdict according to 
law. You are the judges of the law as |: 
well as of the fact, and the members of 
the court, on questions of law, are but 
our constitutional advisers, | 

| 


| 





The law relating to manslaughter, is || 
the same as it wasin this country on the | 
th of April, 1775. According to our i 
state constitution, such parts of the law | 
ef England, and of the then province, as i 
formed the law in that day, continued to | 
be the law, unless altered by the legis- | 
lature. No alteration of the law of home | 
icide, has been made, except as respects | 
the punishment. That for minslaughter, | 

| 
| 


| 
is imprisonment in the s'ate prison, for 
at least three years. ‘Ihis never could 
hase been intended by the legislature, | 
butis no doubt the result of careless re- | 
visions of several sections of different | 
laws, to which we must refer to ascer- 
tain the punishment for this crime. 
Manslaughter, on the one hand, may 
be uearly allied to murder; and on the 
Mather, approach so near to excusable 
homicide, that there may be but a shade 
of dilerence between them. For this 
reason, the punishment of this offence in 


| 
| 
| 


| 
! 
| 
| 
t 


® . . : . . ! 
lett almost entirely in the discretion ¢f | 


| 
. : 
§ lt is not, however, our province to en- || 
gquire what the law ought to be, but what | 
Pihe consideration of the consequences to i 
he prisoner on conviction. || 
We must resort to the common law of || 
england, for a detinition of the crime of | 
manslaughter. ‘To this law of our an- || 


di 


der that law, the prisoner now apr eals 
to you, asto his country, to determine 
on bis guilt or innocence, as you may be- 
lieve the law and the fact to be. ~ 

By the common law, manslaughter is 
defined, the unlawful killing a person 
withont malice, express or implied. If 
there be malice, the crime is murder; 
but that is foreign to our present in- 
quirtes. 

if it has been proved that the prison- 


er killed the deceased, or that be came 


to his death by tke instrumentality of the 
prisoner, the killing is at least manslaugh- 
ter, unless it appears on his part, or on 
that of the prosecution, that the killing 
was not unlawful. He has not done this 
unless the testimony has sati-fied you, 
that the killing was either justifiable or 


| excusable. 


A justifiable homicide is, where the 
killing is either by command or permis- 
sion of the law. By commend of the law, 
as where an officer inflicts capital pun- 
ishment ; by permission of the law, as 


to kill in qnetling a riot, or where one 


I shall not dwell on this branch of hom- 
ici’e. Phe counsel tor the prisoner have 
not sugested, that the killing was jus- 
titiable, according to the legal accepta- 
ion of the term, but have endeavoured 
tu convince you, that the killing was ex- 
cusable. 

Excusalle homicide may be, where 
the killing is without the will of the slay- 
er, or intentional. Involuntary excu- 
salile homicide is, where one engaged in, 
and in the execution of a lawful act, hap- 
pens by mere accident to kill another, 
‘This is also called homicide by misadven- 
ture. It is here an essential quality, that 


is attacked by a | ighway robber. 


estors, we must resort, not only for that \| the act which mediately caused the death, 


uirpose, but for a guide in every stage | 
#! judicial proceedings. We have no | 
ther authority, by which we can estab- | 
# sh what shall, or shall not be considered 
burder, Nor can we ascertain what 
onstitutes a particular felony, without | 
#Ppealing to the common !aw. I am not 
bbout to pass an eulogium on that law : 
ut, I] may say, that we derive from it 


@''T most sacred and valuable institu- 
Bons, 








It ts the common law of England, which 


should be lawful; for if not, the killing 
is not excusable. ‘To exemplify, let us 
take one or two of the numerous cases 
read. One, in shooting at amark on his 
own ground, happened to kill another, 
and was held excusable; but had he been 
trespassing on another’s land, the killing 
would not have been excusable. 

But, as strong a case as can be for il- 
lustration, is that of the boxing match. 
In England, two boxers fought for a 
purse. In fighting. one with a blow of 








48 THE NEW-YORK 


° re . ' = ° - ._~ 2 ; 4 , of ? af’ on * 
his fist killed the other. This was held |, case, we are uot lo cousicer Low tara 


S ns . ‘ lL, e ‘ of , " je a 
manslaugiter, because boxing is unlawe |, single return blow might be lawful; but 


ful. i 


These cases show, that one charged | 
with a homicide, cannot be excused on 


' 
} 


; 2ep oar = > ale - . 
the ground of accident, where the death | sary, with repeated blows. 


i 
| 
{ 
| 
} 
' 
i 
| 


whether it was lawful for the prisoner, 
armed as he was, with that dagger, to 
follow up his retreating, unarmed adver. 
you wall de. 


happened while he was engaged in an,’ cide whether the preoner had any Tea- 


unlawtul act. 


|| son to fear hus hfe, er even bodily harm 


Was the prisoner, when the mortal || and whether he showed any disposition 


wound was received, acting lawfully ? 


tu avoid a contest, by retreating. On 


The deceased gave the first blow ; but || these points, | retor you to the testimo- 


it does not follow, that it was lawful for 
the prisoner to return that blow, nor was 
it lawful for him to return it with the 
weapon, though unsheathed. And much 
less does it follow, that it was lawful for 


him to follow with repeated blows his re- | 





{\ 


| 


ny of Mr. Cambreling. 
I shall read to you some passages from 
Blackstone. No author has given us the 
law on this subject more amply or per- 
| spicuously. 
The mayor here read passages from 


treating adversary, til! he was prostrated || 4 Black. Com. p. 185, 164,175, 190, 191, 


to the earth. 
The prisoner’s counselhave correctly 
stated, that if the deceased had survived, 


| 
' 


) 192. And he read some passages from 
Seltridge’s trial, and stated the cirenm:- 
|stances of that case, and the points le! 


he could not have recovered damages, | for the jury who tried him to decide. 


because he gave the tirst blow; but, in 
criminal courts, a first assault will not al- 
ways justify a consequent assault and 
ba‘tery ; and every day we try both par 
ties on cross indictments, and convict 
the one first assaulted, if he used more 
violence than was necessary. 

[ submit it to you whether the deceas- 
ed came to his death by misadventure. 

The second species of excusable homi 
eide is, where the killing may be inten- 
tional or voluntary, but is excused be- 
eanse it was necessary for the slayer to 
kil! to preserve his own life, or to pro- 
tect himselffrom some great bodily harm. 
This is termed chance medley, or homi- 
eide se defendendo. 

To render this plea availing, the slay- 
er must show that he had probable 
sxrounds to believe that the attack of his 
adversary put his own life in danger, or 
exposed him to great bodily harm; and 
that for saving the one or avoiding the 
other, there was no probable means left 
but killing the assailant. The slayer 
mu-t further show, that before he resort- 
ed to that fatal means of protecting him- 
self, he retreated so far as the fierceness 
of the attack anda due regard for his 
safety would permit. An assault may be 
so sudden and violent, as not to leave 
time for reflection or retreat ; and a fa- 
tal blow given under such circumstances, 
might be excusable. Butin the present 


| 


| 


The same points, said the mayor, are re- 
ferred to you; but I regret to say, upen 
a different state of facts. 

There is another rule of law I feel 


not avail himself of the plea of self de- 
fence, where he designedly provoked 
the first assault. Though, in this case, 
the pointing the cane, as the parties ap- 
| proached, was not an assault, because 
inot indicative of aa intention then to 


| 
| myself bound to notice. The slayer can- 
| 


| act with the insulting words, and repeat 


| 
| 
| strike, yet, when he accompanied that 


ed the action and the words, can we say 
| that he did not provoke the assauit ? 

| If the pritciples of law be as I have 
| stated, it is immaterial, as respects your 
verdict, whether the wound was inflict 
ed in either of the modes before pointed 
out. If killing, without an intent to kill, 
while engaged in an unlawful act, be 
manslaughter, then it is immaterial by 
what means death is produced, if it me 
diately proceed from such act. 

But should you believe that the death 
was the result ofa fall on the dagger, then 
there is a technical question : whether 
| the prisoner can be convicted on this 10 
dictment, suppose the offence amount 
to manslaughter ? . 

This indictment charges, that the pr: 
soner inflicted the wound with the dag 
ger held in his hand. The question § 
whether the testimony will support the 
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Proof. The rule is, that the indictment 


B jictment, should you beiieve the wound 
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ave teartul eyes, you will have peaces 


| 
ful hearts. 


! 
44s received in the fall? | 
Afier the best consideration | have been | Phe jurors, from the time they were 
ble to give the subject, the doubts L hac | empannelled, were kept towsther by 
ave been removed; and L now believe | 


i : me a ” ; . > 
; sworn oulcers, and reireshmenis were 
he indictment may be supported by such 


provided. The charge of tue mayor 
concluded at about two o’elock on Satur- 
nd proof must correspond as to the na- | day morning, the E8ith instant. 


ure or kind of death ; and a variance, as 


Abou: seventeen hour: after the jurors 


Bo the particular means, is immaterial | had retired, they returned a verdict of 


n indictment which charges the wound | guilty, recommending the prisoner to 
o have been given by a sword, is sup- | the mercy of the court. On the motion 
ported by proof that it was given with a | of his counsel, the jorers were polled, 
taff. But an indictment charging the } when the third juror called, expresse:! 
illing to be by stabbing, ts not support: | 
d by proof of drowning. were avain sent out, and about hall an 
In this case, the death is charged to | hour atier eleven o’clock at met, this 
ave been occasioned by a wound witha || being twenty-two hours after they had 
agger. That being proved, itisimma- | retired to deliberate, returned into corrt, 
rial whether the prisoner held it in his | and, by their foreman, declared thet it 
and or not, provided the wound was oc- | was their unanimous epimion, that they 


his dissent from this verdict Phey 


Basioned by his unlawful act. should not be able to agree. They were 


| have given you my opinion on the | discharged. 

aw without hesitation or reserve; and | ‘The motion was then renewed to bail 
hat the prisoner may have the full be- || the prisoner; but the court being equal- 
efit of the errors | may have committed, || ly divided, (the mayor and three alder- 

have reduced to writing my advice to}, men being on the bench) the motion was 
ou, in the form of points, that my opinion | lost, and the court adjourned until the 

ay, With the more facility, be revised by ‘| gext term. 

higher tribunal. [The mayor here read On Monday, the third of April, the 
; prisoner was brought before chief jus- 

Testimony has been introduced of the || tice Spencer, at his chambers, in this 

brisoner’s conduct atter his arrest and city, on a writ of habeas corpus, and an 
vunination before me. [have perceiv- |) application was made to him by Horl- 
dno evidence ia his expressions or be- | man, Ogden and W. Price, that the pri- 
haviour, subsequent to the death, incon. || soner be barled. ‘This application was 
tent with his defence, that the wound | oppo-ed by Wells, Griflin and Blake, on 
has given without his intention or know- |) behalf of the prosecution.  Atterthe ar- 
edee, And L feel it incumbent to state | cuments of the respective counsel, and 
0 you, that in all my official intercourse ) on the following day, the prisoner was 

‘th him, he has conducted himself with | admitted to hail. 
preat propriety fle has manitested a | The following is the opinion of the 

| 
| 


TG ports, 


any firmness, but, at the same time, a | judge on that application: 
vinly feeling. 1 have never been able || 
» look on hin, nor can | now look on:| The return to the writ sets forth two 
bin without the most sincere regret that || causes of detention, but it has been ad- 
should be placed in the situation he | mitted by the district attorney, that the 
ow stands. | prisoner is to be considered as detained 
1 have nearly concluded the painful i only upon a charge of manslaughter. 
nd arduous task | have had to perform. || It appears that be has been indicted tor 
f you have any rational doubts as to the } that offence, and has been brought to 
aw oor facts, you ought to acquit. But 1 trial in the sessions in this city ; that the 
Hnot, however painful, you are bound to || trial was continued for five days, and that 
av the prisoner is euilty. And though in '| the jury, after having had the cause un- 
he one case an offender may escape un- || der consideration for about twenty-two 


BM unshed, in the other, though you may |! hours, were finally discharged by the 


‘OR. ¥. 











be THE NEW-YORK 


court, the jury declaring it as their unan 
imous opinion, that there was no expec: 
tation of their being able to agree. It 
appears that after the jury had been out 
for about seventeen hours, they came in. 
to court, and by their foreman, declared 
themselves agreed on their verdict, and 
that they found the prisoner guilty, and 
recommended him to the mercy of the 
court; but on being polled, the third 
juror dissented from the verdict. 

The district attorney avowed his rea- 
diness to proceed to tria! again in the 
sessions, within two days—but stated that 
if it was the wish of the prisoner, he 
would remove the indictment and pro- 


ceedings by cerftiorar? into the supreme | 


court. The prisoner's counsel declared 


their desire that the certéorari should is- || 

° e ° | 
sue, and also stated it to be their inten- , 
tion to insist before that court, that the || 


prisoner could not be tried again, for the 
same offence, the jury having been dis- 
charged without their consent. These 
are all the facts, to guide my discretion 
in determining the question, whether the 
prisoner is entitled to be bailed or not. 
And in deciding this question, little or no 


aid can be derived from the course of | 
proceedings in this state ; the point has 


never been discussed or decided at bar, 


. ~ . I 
and the proceedings before the judges | 


at chambers, have never been collected 
or preserved. 

With regard to the power of a judge 
of the supreme court, to allow the writ 


of habeas corpus ad subjicicndum, in va- | 
cation in cases not within the Sist Charles | 


2d, ch. 2d, (of which our statute is near- 
ly a transcript,) and to bail; the coun- 
se! for the prosecution distinctly admitted 
the existence of such a power. but I 
am unwilling it should rest on admission 


—the opinion of the twelve judges in| 
England, on questions propounded. to | 
them by the house of lords, in 1757, is | 


the best and Juighest evidence of tins 


yvower. And, as | understand their opin- | 
} 


ions, Which will be found in Bac. Ab. 
title, hubeus corpus, they were unani- 
mously of opinion, that since the statute 
of 31, Charles 2d, ch. 2d, andas the law 
then stood, upon the practice of the 
king's bench, writs of habeus corpus, ad 
subjrccendian might issue in all cases. by 


a “’otfroma judge of the king’s bench. | 


sudges are explicit on the question, th; 
the power of a judge of the king’s bene) 
in awarding the writ, extends to all cas. 
not within the statute. The doubts whi 
have been entertained, whether on t)p 
return of the writ, the judge was 1, 
bound by the return, so that the fac: 
/and circumstances of the case, were) 
examinable beyond the return, have bee 
removed by the act amending the habe: 
corpus act, passed 2}st of April, 131i 
and it cannet now be doubted thata judy 
in vacation, may examine into the facg 
contained in the return, and into thy 
cause of the confinement and restraint, 
Manslaughteris a felony, and it is pu 
| ishable on conviction, by imprisonme: 
in the state prison, for a term not le 
than three years, nor more than fourtee 
years. And it has been argued, that 
being a felony thus punishable, it is 


| returnable beture himself. Seven of i 
| 


| 
} 


| 





case ip Which the party accused ou¢ 
not te be bailed, unless it be shewn, th: 
there is strong presumption of innocenc 
1 am satistied, that the prisoner can 
demand it as a matter of right, to be + 
_mitted to bail, and that it is a quest 
resting in the sound legal discretion 
the judge awarding the writ. 
Ilawkins, book, 2d, ch. 15, sec. 40a 
8O, favs down the law to be, that i! 
| stands indifferent whether a person chars 


ed witha felony is guilty or not, he oug 
to be bailed; and that even in capi 
‘| cases, where there is any circumstal 
to induce the court to suppose he mi 
be innocent, they will bail—and that ¢! 
judges will in general, exercise the por 
er ot bailing in favour of a prisoner. 
every Case not capital, though they 
not exercise it when the prisoner 1s | 
|| toriously guilty, by his own confessic 
or otherwise, without the existenc: 
some special canses to induce it. 
There are several cases in which pel 
sons charged with manslaughter, he’ 
been bailed, where there has been! 
presumption of innocence. Thus in he 
iV. Dalton, 2d Str. 911, the defend: 
| Was Committed on a coroner's inquest, ! 
manslaughter, and was brought beto! 
lord Raymond, chief justice, on habe 
‘corpus, at his chambers. He held t! 
if the depositions show that the oflet’ 
was murder, he would not bail; 
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all 
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Bom Strange, that lord Mohun was bailed, 











Beriy be legally ascertained, there is no 


Hi, re are strong presumptions of cuilt, 
0! although the nature and kind of pun- 


# legally established, does not alter the 
surpitude of the offence, it must enter in- 


fevers every purpose ; if the punish- || 


CITY-HALL I 


amounted only to manslaughter, he 
ould bail; and he bailed the prisoner. 
> also in Rex, v. Magrath, 2d Str. 12-42, | 
he defendant was committed for man- | 
wehter, and it appearing to be no more, 
pon the depositions taken before the | 
oroner, the court of kine’s bench ad- | 
itted him to bail. In lord Mohun’s case, |) 
hich was before lord Hloit, at cbambers, 
sal. 103—he held, that if a man be 
und guilty of murder, by the coroner's 


ie coroner proceeds upon depositions || 
‘ken in writing, which may be looked | 
ito: otherwise, if a man be found euil- 
-of marder, by a grand jury, then the 
ourt cannot take notice of their evi- 
ence, which they are bound to conceal ; 
nd it appears by the cases betore cited 


rst by Holt, and afterwards by the lords, , 
fier an indictment for murder. | 
In some later cases, bail has been re- | 


ised, when the offence was a felony, | 


Punishable with transportation ; as in 2d, |, 
,a conscientious diflerence in opinion as 


hand E. 77, and 3d, East, 157; and 


Te Is, therefore, no-tixed or certain | 


Bile incases of felony, each particular 


ae depending on its peculiar ciream- 
! The object and end of impri- 


fances, 


Boument, before trial and conviction, ts to 
Recure the forthcoming ofa person chare- 


d with the ecommtssion of a crime: and 
Is never intended as any part of the 


binishment: for, until the guilt of the 


round for punishment, and it would be 
rucland unjust to inflict it. The laws 


P! every free government estimate per- | 
Bonal liberty as of the most sacred cha- 


acter, and it ought not to be violated or 
bridged before trial ; but in cases where 


} : . , 
‘iment which awaits those whose guilt 


. 


othe consideration of the question of 
ail; for if the punishment would be a 
ecumary iniliction, then bail in more || 
tan the amount of the probable fine, r 


ut be death, or corpora! imprison- 


tent, a consciousness of guilt, would pro- || 
ably induce to flight, and an evasion of | 


he punishment: and in admitting to bail, t 


-ability, allording 


‘with its terms ; 


LECORDER. »] 


therefore, regard must be had to the 
probable cuilt of the party, and the na- 
ture of the punishment denounced. 

It appears to me, that from the facts 
before me, the conclusion 1: inevitable, 
that it is quite doubtful whether the pri- 
soner is guilty; and I think it stands in- 
dillerent whether he isso ornot. After 
a long and laborious trial, the jury 


| have not been able toagree: and what 
proportion of them were for convicting, 
; quest, he is sometimes bailed, because i | 


and what for acquitting, has not been 
shown. No inference can be drawn from 
the fact that the foreman pronounced a 


verdict which was dissented from by the 
third juror, that all the other jurors were 
for convicting the prisoner; and it may 
well be, that a bare majority of the jury 
‘agreed to the verdict as announced by 


the foreman; and | perceive that all the 
jurors viewed the case as of a mitigated 
character, by their recommendation of 
the prisonerto mercy. I must presume 
that the jurors were impartial, and that 
their tinal disagreement proceeded from 


to the prisoner’s guilt; and f am, there- 
fore, bound to conclude, that the prison- 
er may innocent of the ofience. In 


such a case, 


he 
as | understand the law. he 
is entitled to be bailed, uw he can etve it 
in ai ameoiut, ana by persous of satlicient 


a reasonable ¢ Xpecta- 


- 


‘tion, from the impending forfeiture of 


the recognizance, thathe will appear and 


stand trial. 


lt was urced, that the adoption of such 
a principle would, in its operation, in- 
duce to the bailing of such persons as 
were either afiinent themselves, or had 
rich and iptluential friends; whilst it 
would feave those who were poor and 
fricndless in prison. may be the 
consequence ; bat it by no means proves 
the impropriety of the procedure. The 
rule is adapted to all who can comply 
and it is the misfortune 
of those who cannot give the necessary 
security. in arrests for debt, bail must 
be given, or imprisonment is the conse- 
quence ; and although we may regret 
the inability to #ive it, we nevertheless 


& cae 
OrEs 28 fF | 


‘approve of the law requiring security. 


I abstain from expressing any opinion on 
‘the suggestion of the prisoner’s ceun- 
sel, that he is not Liable to be tried aga 
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for the ofience imputed to him; that | application to Paul tine prisoner, it Was neld. yw 

ae ile cea ee it wes doubttul whether he was guilty; that; 
Guostion will hereaiter be Consuere Y | stuod indifierent whether he was so or not, § 
the supreme court. il that, in the exercise of a sound discretion, | 

On the whole, | think this a case in) was entitied to be bailed. 4 
which i would be a discreet and sound ERRATA, Page 15, Ist column, Inne 13, for (witnesr 
i z : jurors Page 22, 2d column, 4th bine, for (ride) read side, and 

exercise ot the powers, Wi! hy which | am 1} 4d, fur (wher + wher. Page 23. 2d column, line 21, aud 
: net 1 t a — . oo — . an > || f towing pac fet column lime 39. fur (Stoughton) read G 
mnt " a, o deat the pri One ld lo lraal i Page Gg 21 colina, ine 39. for (presseution) sead provocation. Pe: 
liinself in 520.000, and tour sureties, Of || 12.5 ©. 6.4 lme, after (:0u) read wall 


Competent ability, in m9 CHOY each, for || aon 


his appearance at the next May term of 


| 
ihe supreme court. 1 
ihe bod was accordingly given, and || 
the prisoner was discharged, \} 
plata || 
A juror, when tnaearea of by the court whe- | 
+, ne has tesme Opti hom cu the merits, {| 
10 fu } ( v3 boat tits ars rshall not | 
prociinie ether partis Meteo ati Lib. Prom) eS- |] 
tetrasigse beets ay proor tos thie purpose Of Uis- i! 
qu iy i Hey) a pivor 
reve: j iiie'l) « j fe nery called us Wilnes- 
& A » st ite facts «Md Giats ons mihi lie seep of {| 
weer pref Siod! Bop pottocive their Gp Minds On | 
tines, of which the jurors theniselves can as || 
well imdoe 1] 
Hoon: be killed, even accidentals, through the || 
jestriumentahte of another, on ec in far tndawe F 
ful act, the hilltoe amounts to miaishiachter 1 
Gy in the street, pomted with his came conten | 
Bica dagver, at > ‘ He @pPPPoeened, En write ’ 
6. Phere ts base ! ' iss 
} by 4 ; Pposwt thie cane, ane reye 
‘ ad SB pussed ft stems, and 
returned to G., saving to hun, “Will vou repect 
Woat you sak’? Gorophed, Bb will * OS. with 
hes ti-t, mimectately struck Goa blow on his 
who struck S. over the bead with the cane. 


she th pert ot which flew partly oi  G. then 


‘ ? >| } , . ' 
toon tie dagver peat by the Dhade. ana with the 
a 


handle of the weapon tollowed 


lus blow on t! 
head of S., who retreated and fell So. in the ; H 
fev, wes inortelly wounded, the degser bavir 
passed throm bhis heart. No merson caw ; 
S., though several personssaw the allray. Co 
in ieted for mousleughter: and the inaietment a! 
lhe ed toe neans of the death to be. thet G., od 
aecriain drawn cugzer, hetd ta his right bene, 
siriel ilad ieried S645 inc live Pome mortal Wound, 
&c. It was held, 1. That whether, by accident 
and witheut the intention of Gy, &. tell on the 


davcer, While entencled tm his clothes as he fell. 
or While Held inthe hand of Gor whether. 
wound was inflicted datientigne ye bya thrust, G,. 
was cadty of manslanghier, 2 Chat the indiet- 
Men Was subpapreerk Js suould the qury believe that | 
the wound was the resultefa ddl oath 


¢ Weapiaty | 
tireuch the instramentalhty of G. 3. Thet G.,! 


darn, the alvey, was engaced in an untawtul | 


Phe wurors, efter the trial of a prisoner for | 
Man hint sha) ; 


upvine five days, in seventeen i 
hours ‘tier thew aad retired to deliberate, re- i| 
furbed a veruiei of cuilty, recommending him (| 
to inerey ey if; on being polled, the thira juror | 
called. dissented, they were then again sent 
out; and, in iwents-two hours after they first 
retired, returned into court, and declared they 


could not asvee, and were discharged. On an . 





MAYS OR’S COUNT, hoiden in and tort); 
City and County of New-York, int): 
City-liall of the said City, on the 2{) 
and 25th days of February, in the ves 
of our Lord, one thousand eieht hu 
dred and twenty, betore the Hono 
able Peter A Jay, hecorder,. 

DENJAMIN £ehhis, Cici 

(SLANDER—NOTICE OF SPECIAL MATTER 

FORGERY—-PERJURY. ) 


ALEXANDER CUMMING, 


a 8 


EDWARD ARROWSMITH. 


Gairrin and Antuonx, Counsel for 
Pile mney, 


Wirnkins and Pricer, Counsel for the I> 


"2Here are Sprat mh Van bereist “i ¢€ 


Bo taev beast woth AL feeaine ther 
miodear: clonds thes are witheut v 

trees Wiiose tirtut wit 
trat. twoee dead, plocked vi}? 


mes Ss CAE Wa oo ofhe SOO, foanig ¢ 


ri *¢ hes vtil ai Vines; 


at Ps ° ‘ 

PeMESWAnNGeTID staré, fo wir ts 7 

me a > + 4 

the InedCricss OF GaPrativss forever. — dude ie 
cumasauns 

6 @% ’ “ty «7? ‘ » . 

ahbatiion of sander Will not he for cnargineg 


other with the | 











lorcery ob an instrument 4 
is pot tue siect af tiiat crime, 
S cechoration jie stander atte ced thet A. sa’d oi! 
rs : 


hie committed perary.” and on the tri 
aonecred that a witness said to A. Db heart 
you have accused C. of perjury,” to wine! 
replicd, “DT will tell you how it was,” and 
proceede te retate | 
: 





the hoctory of a suit be 
Justice, Gas told by B.) whe rein C. was si 
as a wities end concluded the relation 
seving, ii what B.osays be true, C. hes sv 
filce? Et was held that this was sufficient 
cence of speaking the words, to put A. on 
defence. 
Where, in an action of slander, in charging © | 
With furgery and perjury, the defendant p! 
the general jssue, accomy amed with a ne" 
Of special matter under the statute, that en! 
trial he would prove the charges to be trae: 
was held that the notice could not operat} 
assist the plaintiff in making out his ©") 
should there be a deficiency of proof 01 
part, in speaking the words, and that under! 
state of the pleadings, the detendant wes! 
precluded ivymt urging to the jury that’ 
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plat iit had not proved the speaking of the || ming 


words, but, it be b sad, that they were true. 

iustification im slander, where the 

d-jendant fails tia justifving r, isa ground for ex- 

damages, When niitigatory circum- 

ances & do not exist. 

WViiere ‘ovmian was accused of per jury, and | 
she defendant on the trial undertook to justity, 
thouch the jury may not consider the justifica- 


empl ry 


a cles 


tion fully estaélished, still, should they believe 
thi platatiit’s conduct inthe transaction i 
whieh the jusdiiest on is attempted to be found- 
wd. highly reprehe ble, and utterly hiconsist- 


ent with the mous ‘character, they ought | 


notte render a Verdict in his favour tor heavy | 
dAases 
This was an action of slander. The 


de claration, ‘ = censteieanl two counts, 
ileged, in the first, that the plaintiff, be- 
mga cood, true, ws honest person, and 
a minister of the gospel, the defendant 
knowing the premises, but contriving 
and maliciously inte nding to injure, de- 


fime and slander the plaintiff, on the 9th | 


of September, 1819, at the city, and 
county of New-York, ina cer- 
ourse, Which the defendant had 
with the plaintiff, in the presence and 
hearing of good and worthy persons, the 
iefendant these false, 


! ‘ 
4 t , ; : 
Wiliseir vine 


nor ree 
iit) Gls! 


scandalous and ma- 


tous words did publish and declare. 


“the said plagate it) mouiiing, ) hy ive 
ronitted torrery. And again, you (the 
| pluimtil meaning,) have committed 
porary. 
ino the last count the words were va- 
med. dle committed forgery, &ec. <A 
erodud of special damacces was alleged, 
Liat ly reason of s spe aning the words, 


many of the plaintub’s congregation who 

tributed tu his support as a minister 
of the gospel, had withdrawn themselves 
from lis pastoral care, and taken their 
~spport trom him, and the damages were 
lard at $5,000, 

The defendant, to the plea of the gen- 
eral issue, subjoined a notice of special 
matter, that he would give in evidence, 
on the trial of this cause, in justification 
inbarofthe action of the plaintiff: that an 
action was brought by one John Cumming j| 
arainst George hKeeks, before Samuel 
D. Craig, Esq. an assistant justice, at a 
court held by him, &c. which suit was 
brought by John Cumming, to recover 
the amount of a promissory note, bear- 
ing dat e on the 29th of April, 1819, drawn 


| ming, for the payment of $ 


| 





{ 
| 


| 
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» and endorsed by him to John Cum- 
O7, with law- 
| fulinterest on demand. And, that the trial 
| took place on the 31st of August, 1819, 
-when Alexander Cumming was sworn 
! as a witness for the plaintiff, and did false- 
|} ly, wilfully, and maliciously swear, that 
he demanded payme “ of the said note 
‘trom Keeks, on the 25th day of July, 

1519, and at sandry other times ; whereas 
es es aid note was not made or signed by 
Recks, and delivered to the plaintuf be- 
| Sone the 2Ist day of August, 1019. The 
notice further stated in substance. that 
the dejendant would further give in evi- 
dence, that on the di iy last mentioned, 
Ke ahs executed to Alexander Cumming 
the said note, antedated as above, and af- 
‘ter it was so made and delivered to him, 
‘it was altered for the purpose ¢ of mak- 
ing it negociable, by inserting the words, 

‘ur order,’ without the knowledge, 

privity, or consent ot Reeks, and was 
then endorsed to John Cumming. 

Anthon opened the case on behalf of 

the plaintiff. 
| Wilham Walker, a witness for the 
plamtil, testilied, that he 
the plaintil’s church, 
ier Gih of Se pte isber fast, 
present at a meeting, 
of Edward Smith, 





belonged to 
and on the even- 
ves 
held at the house 
consisung of the de- 
iencdant, Reeks, John Spybey, 
James CC. Parchall, James T. Smith, 
Heary ‘Vappin, Jacob Keazean, William 
Worram, aud others, some ef whom 
were members of the church, and others 
not. 

The witness called to the meet- 
‘ing by Mr. Tappin; and its object was 
to consult together, and if possible, as- 
certain whether the letter of recommen- 
dation said to have been received by the 
pl: ‘intifi, from his assignees, in the town 
of Leeds, in England, was genuine or not. 
| A copy of the letter was at the meeting ; 
and the defendant, in the course of the 
conversation in the evening said, that he 
‘believed the letter was a forgery, and 
that the plaintill had forged it. Secrecy 
| veas enjoined on the members, until nine 
‘the next morning, when they were to 
| meet again ; and the reason why secrecy 
| was enjoined was, that the plaintiff should 
not know until the matter was investiga~ 
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by Reeks, in favour of Alexander Cum- | ted. 
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‘Vappin was a deacon of the church, | 
and the defendant, one of the old or firs : 
trustees of the independent church | 
ose street, of which the plaintiff was | 
the pastor. During the evening, it was 
inquired by some of the members, where |: 
the original letter from Leeds was ; and | 
it was said to be in the hands of the plain- , 
tifl. 

In the course of the testimony of this 


witness, Wilkins read the letter as follows: | 


** Leeds, March 29, 1819. 

‘¢'T'o all to whom it may concern: We, 
the undersigned, being the acting assign- 
ees under the assignment of Mr. Alexan- 
der Cumming, late of Leeds, in the coun- 
iy of York, we do believe that the above 

aid A. C. did give up the whole of his 
property for the equal benefit of his | 
creditors. 

‘¢We have also examined Alexander | 
Cumming’s accounts, and declare that in || 
the face thereof, can find no balance tn 
favour of James Ambler ; neither did he | 
ever seek to prove under the assign- 
ment. We also know and declare, that: 
the £100 promissory note held by Am- 
bier, dated January 6, 1816, he, J. Am- | 
bler, never gave value for: in conse- 
quence of the above, he can have no le- 
gal claim upon A. C, whatever. 
this 29th day of March i819. 

‘GE ORGE WILSON, 
THOS. BROWN.” 

‘‘T was present when the £100 note | 

was given to Mr. Ambler, and I asked 


the reason for so doing, and the answer | 


was, to give him a power to strike a 
friendly docket, if thought necessary. 
This is a true statement of the business ; 
and I can attest the above account to be |: 
true, as witness my hand, 
“GEORGE WILSON:” 
66 VWarch 29, 1819. 

«twas likewise present when the 
note was given, and can attest the same 
as Mr. Wilson, as witness my hand, this 
Ist day of April, 1819. 

** "THOS, BROWN,” 


Jane Gardner, a witness for the plain- 
till, testified, 
his church, and that about the time this 
story was first circulated, she was at the 
corner of Harman and Pike-streets, talk- 
ing with the plaintiff, when the defen- 


Dated || 


£100 || 


that she was a member of || 


dant came up. The plaintiff said to hin, 
‘Mr. Arrowsmith, [ understand yon sai 
at the meeting, that the letter produced 
to the trustees was a forgery.” To this, 
it the defendantreplied, while both of them 

‘were looking at the letter, ‘1 have no 

hesitation in saying, that I believe the 
| letter to be in your own hand writing.” 
1 This he repeated ; and considerable 


i] 
| 
| 
| 
i] 
| 
} 


more conversation passed, which the 
| witness does not recollect. 
|| Benjamin Blackledge, a witness for the 
| plaintiff, testified, that about the time 
| these reports were first circulated, the 
| detendant came to his shop, and the wit- 
} ness told him that he had understood he 
| charged the plaintiff with perjury. To 
| this the defendant said, ‘* 1 will tell you 
| how it was—I will give you the whole his- 
| tory of the business.’’ He then proceed- 
ed to state, that Mr. Reeks told him that 
|, he had borrowed money of the plaintill: 
jand, being embarrassed, and owing his 
| landlord for rent, for the purpose of get- 
| ting him on the limits, the plaintiff and 
| Mr. Spybey contrived to have a note 
drawn so that Spybey could sue Reeks 
(and effect that object. Spybey obje cted 
ito this, and the plaintil did not wish to 
I appear as a party incourt. The note 
I was drawn and signed by Reeks, in fa- 
,| vour of the plaintiff, some time in August, 
i but was antedated to the month of April 
| prece ding. The plaintiff transferred the 
| note to his son John Cumming, who com- 
| mence dasuit. Mr, Spybey ordered it 
T to be stopped, but Mr. Cumming, the 
| present plaimtil, went down and brought 
|| iton, when, being called as a witness in 
| favour of his son, he swore that he de- 
/manded the money in July. 

The defendant, after making this state- 
ment, said that if what Reeks said was 
true, the plaintifl must have taken a false 
oath; for he must have sworn to the 
/note before it was in existence. 

The witness thinks that the defendant 
| produced the note and said that the 
words ** or order,’ had been put into 
the note after it was executed, and that 
the plaintiff best knew who had done it. 

John Spybey, a witness on the part of 
the plaintiff, testified that he never heard 
the defendant charge the plaintiff either 
with perjury or forgery ; but the witness 
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put that a part of the letter was in the 
plaintifl’s own hand writing. 

On his cross examination, this witness 
further stated, that the persons constitu- 
ting the meeting at Mr. Smith’s, were not 
members of the plaintifl’s church, though 
they used to attend. ‘They had withdrawn 
themselves, or voluntarily retired as 
members. There did not appear to be 
any malice in the conduct of the defen 


dant towards the plaintiff at the meeting. | 





RECORDER. ny) 
the members of the church of the au- 
thenticity of the letter. The plaintii¥ 
leased the church in Rose-street of Mr. 
Broad, and in May, 1818, we went to 
hear him; and the defendant and six 
others, including myself, became trustees, 
and allowed him $600 a year, and con- 
tinued as such until the month of April 
following, and all was peace and harmo- 
ny. ‘The defendant was one of the most 
zealous adherents to the plaintil, and 
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‘There were seven persons, one of!! advanced to him one hundred dollars 


whom was the defendant, who called on 
the plaintiff and undertook to manage his 
temporal concerns. They invited him 
from the town of Brooklyn, where he 
kept school, to this city, to take charge 


of the Independent church as the pastor. | 


The plamtit! here rested his cause, 
when Wilkins moved for a nonsuit, on 
the ground that the plaintiff had not 
proved that the defendant spoke the 
words laid in the declaration. Admit- 
ting that he charged the plaintiff with 
the forgery of the letter, this instrument 
is not the subject of that offence, either 
at common law, or under the statute. 
And in relation to the charge of perjury, 
not a witness had been produced who 
testified that the defendant spoke the 
words imputed to him, or words of a simi- 
lar import. 

The recorder decided, that from the 
whole tenor of the conversation related 
by Blacklegwe, though the charge made 
by the deiendant did not appear to be 
precisely in the words laid in the decla- 
ration, still, there was sufficient to put 
the defendant on his defence. ‘The wit- 
ness said to the defendant, *¢ 1] hear you 
have accused the plaintiff! with perjury.” 
To this the defendant replied, “ fT will 


tell you how it was.’’-—And he then pro- | 


ceeded to relate the history of a suit be- 
fore a Justice, in which the plaintiff was 
SWOrh as a witness ; 
sion of this relation, the defendant said, 


“If what Reeks said be true, Cumming 


must have sworn false.”’ 
Wilkins: I 
Suppress the facts upon which the de- 


lence is founded: but | am compelled 


to go into the character of the plaintill. 
James C, 
the meeting : 


and, in the conclu- 


have been solicitous to 


Parchall sworn: I was at 
it was called in Septem- 
her, 12819. far the purpose of satisfying 


in cash as a yearly allowance. Pre 
vious to the month of December, 18158, 
there were reports in circulation that 
the plaintiff! had committed forgery in 
|| England before his removal here; and 
during that month, the defendant and 
|, myself called on the plaintiff, and spoke 
to him in relation to these reports. He 
'showed us some papers relating to that 
subject; and thinking that the reports 
resulted from the business with Mr. Am 
|| bler, the defendant was for exculpating 
| the plaintifffor the present, and the trus- 
tees came to an unanimous resolution to 
that effect, but passed a resolution, re- 
| questing him to write to England for cre- 
_dentials as to his character and standing 
in the church. The plaintiff promised 
to do this, and showed us a letter which 
he had prepared for that purpose. All 
‘were on good terms till the arrival ofthe 
letter from Leeds, in July following. 
‘The trustees had resigned in the month 
of May preceding, but continued to at- 
tend after the letter arrived; and until 
this time the defendant attended. 

At the meeting which took place at 
Mr. Smith’s, there was nothing like pas- 
.sion or malice. Mr. Tappin got up and 
|| wished to know the opinion of the meet- 
| ine on the authenticity of the letter from 
| Leeds, and the defendant expressed his 
|| Opinion. 

1 Anthon here read the following letter : 
|| “To all to whom it may concern :— 
| This is to certify, that | have known and 
| 
| 


' 
\ 
1} 
ti 
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1} 
\ | 
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been personally acquainted with Mr. 
Alexander Cumming, (now in America) 
for thirty years last past, ever since he 
was a pious youth in our society in the 
| city of Glascow, North Britain. He was 
|regularly admitted as a minister or tra- 
velling preacher in our methodist con- 
nection in England, after having passed 
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his four years of probation, and continued 
to travel with an unblemished moral char- 
acter for several years, until he desisted 
of bis own accord. I believe him to be 
possessed of good abilities, suited for the 
work of the ministry, and as such I re- 
commend him to the ministers of the 
gospel in America. 
ROBERT JOJINSON, 
Minister, governor of Kingswood school, 
near the city of Bristol, Eng. 

Feb. 11, 1817. 

The witness stated that the plaintifl 
showed this letter to the trustees when 
they were first appointed. 

The witness in his cross examination 
further stated, that he asserted betore 
the church that he was convinced the 
letter from Leeds was not a forgery. He 
saw Brown, who came over from Eng- 


with the plaintiff to Mr. brown, who 
would satisfy him. The defendant said 
that he weuld be satistied if the plaintii 
would withdraw this suit and pay the 
costs; but that he would not setde while 
the suit was pending. The plaintili said 
that he would pay the costs, if the de- 
fendant would acknowledge his fault. 

James IT. Smith, being sworn, stated, 
that the meeting was a friendly one, and 
its object for the good of the plaimtuf. 

Spybey, on being again called, stated, 
that he was present on the 2st of Au- 
gust, IO19. when a promissory note in fa- 
vour of Alexander Cumming, for thirty- 
seven dollars, was drawn and signed by 
George Keeks. 

Wilkins here produced and read the 
note, as follows: 

** New-York, April 29, 1819. 


‘*{ promise to pay to Mr. Alx. Cum- | 


ming. or order, thirty seven dollars, with 
lawful interest, on demand. 
* GEORGE REEKS. 
© Tndorsed Alx. Cumming ”’ 
The words, or order, in this note, ma- 
nifest'y appeared to have been written 


witha pen of a finer ob than the rest | 


ofthe note; and when it was first writ- 
ten, the word Cumming, on the right 
hand side, was the coneiuding word. 


Tie word thirty, on the left hand side, | 


beean the line at the space of about half 


an inch from the edge of the paper: the 
word vilerest Couciuded the same line on 


land, and tried to get the defendant to go | 


|| the right hand, and the word on, preced 
ling demand, was directly on a range j) 
| a perpendicular line with the commence. 
| meut of the word thirty, above. And 
‘the word order was written out of the 
|| perpendicular range, and in the margin. 
| The witness proceeded to state, that 
1 he believed that the words or order were 
|| not in the note when it was signed and 
| delivered, but is not positive. He was 
|| present when it was written, and its pur- 
oom was to enable John Cumming to 
| sue Reeks. 

i The plamtit told the witness previ. 
|| ously, that Reeks had got into difficulty; 
|| and that the best way for enabling him 
| to pay his creditors, would be for the 
|| plaintifl’s son to sue Reeks and put him 
‘on the limits, and the witness could be. 
‘come bail. The plaintiff desired the 
|, witness to go the plaintiffs attorney; 
| and on relating the facts, he advised that 
| Mr. Cumming ought to proceed. The 
'| witness went to the third ward court and 
||took out a summons in favour of John 
(; Cumming, against Reeks. ‘Two days al- 
iter the suit was brought, the note wa: 
drawn, and antedated. 

‘The witness was present in court on 
the 31st of August last, when the pre- 
sent plaintiff was sworn as a witness in 
favour of his son, before justice Craig. 
He held the note in his hand, and asked 
ithe plaintil when, for the first time, he 
| demanded the money or the note. To 
this the plaintif replied, I demanded it a 
few days ago. 


| 


| The justice again asked 
him when he first demanded it, and he 
-replhed about the 25th of July; and ih 
interest was then calculated from that 
‘time, and judgment given. 


| 
| 
| 
| 
| 


| Being cross examined, the witness fur 

\ther stated, that he thought, when this 
| suit was brought, there was no debt ac- 
jtually due by Reeks; but, afterwards. 
few witness understood that a consider 

| able time before this suit was comme! 
‘ced, there was a real debt due from 
| KReeks to A. Cumming, who had advan- 
} ced him money and become his securit¥ 

) and Reeks had put in Camming’s hanes 


| 
| 
| 
| 


| 


a chest of tools by way of pledge. 


| 
| 


| 


| George Reeks, on being sworn as 2 
|, Witness for the defendant, testified tha! 
| when he gave the note to the plaintil 
ithe words ‘* or erder.”’ were not in 
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}The witness owed the plaintiff the money; 


hut when the note was given, goods of 
the witness were in the plaintiffs hands 
to twice its amount. The money was 
advanced to the witness on the 29th of 
April, by the plaintiff, for the purpose of 
the witness making him a sofa. The 
plaintiff did not demand the taoney unul 


Safter the note was made ; but about two 
Bweeks before the first of August last, he 
Fcalled on the witness for the sofa, who 
Ftold him that he had not made it for want 
Sof means. 


The alteration of the note 
was not made in his presence, or with 


Thisknowledge or consent. 


Samuel D. Craig, on being sworn, 


Ftestified, that on the 3ist of August last, 
Bthe plaintiff was sworn as a witness in 


favour of his son, in a suit brought before 
the witness, against George Reeks. The 
witness made inquiry of the present 


plaintiff, at what time he made demand of |, 
Hthe note or of the money due on the note 
Bot Keeks ; 


and which inquiry was made 
the witness does not recollect; but the 


Hobject of the inquiry was for the pur- 
} pose of enabling the witness to calculate 
Fthe interest due on the note, and the 
) plaintiff must have understood this : 


ex- 


}press reference was had to the rote in 


Jthe inquiry ; but the witness believes 


Fthat he did not hold the note in his hands 
} when he made the inguiry. 


Here the defendant rested the cause. 
John Cumming, the plaintfi’s son, on 


§ being sworn as a witness on his behalf, 


stated, that Reeks told him, that a few 


) days before the first of May last, he re- 


pTent then due. 
} the money, and therefore agreed to 


ceived $30 from the plaintiff, to pay 
Reeks said he had not 


7 make the sofa for the debt; and that the | 


plaintiff having advanced him more for 


wood, was angry with him for using the 


) Money, and not making the sofa. 


Reeks, being afraid that his landlord 


4 Would seize his chest of tools for rent. 


Which was $100, and wishing to secure 
the plaintiff, a short time before the first 


} of August last, agreed with the wit- 





ness to bring the tools first to Spybey’s, 
and from thence to the plaintiff's ; and 
they were accordingly brought there, 
but he knew nothing of this till the tools 
were brought to his house. 
The witness wrote the notes 
VOL. V. 


On Fri- 
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day evening before the note was drawn, 
Reeks came to the plaintiff's house, and 
sail he was afraid his landlord was about 
to follow and seize his tools. He wished 
to be put on the limits, that he might 
make the sofa and earn something. He 
consulted with the plaintiff and the wit- 
hess ; and the plaintiff not wishing that 
his name should appear in a law suit, it 
was at length concluded that Reeks 
should give him a note, and that he 
should indorse it to the witness. A snit 
was then to be brought and judgment re- 
covered on the note by the witness, and 
Spybey was to become bail This was 
to be done the next day. The witness 
was to go to Reek’s for the note. The 
next day the witness went to Spybey’s, 
/ who said he had taken out a summons 
against Keeks. Spybey went with the 
witness to Reeks, who said he was wait- 
ing for the constable to serve the sum- 
‘mons. His wife objected to her hus- 
band’s giving his note. In the evening, 
however, the witness went to Spybey’s 
| house and found Keeks. The note was 
‘then written by the witness. Spybey 
came in to see Reeks sign it. After it 
was written and signed, the plaintifflook- 
ed atit, and said the words ‘* or order’? 
| were left out. Reeks said, * It must be 
made right: you had better destroy it 
and write another.” The plaintiff said 
ithat this was not necessary; it could 
‘easily be made right, as there was room 
‘enongh. The witness then inserted the 
words ‘tor order’ in the note, in the 
presence of Keeks, and with his consent. 
This affair began friendly, but did not 
continue so. 

Reeks did not attend the trial. Spy- 
| bey, the plaintiff and witness went toge- 
ither. Spybey was sworn as a witness, 
and proved Reek’s signature. The jus- 
liice was told it was a friendly suit, and 
ino interest was required. He said that 
az interest was on the face of the note, he 
| must charge it. The plaintifl was then 
sent for and sworn. The justice asked 
‘him thus: ‘ When was this $37 demand- 
led » The plaintiff said, ‘‘ f have des 
| manded the money or goods of Reeks on 
pears aday.” The plaintiff specitied the 
| day; but this the witness does not re- 
i'member. Judgment was rendered, but 
| never acted on. 
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A few days before this, a bond and 
mortgage, payable at a year, were 
drawn in the plaintiffs favour for Reeks 
to execute, including this $37 and other 
money, for which the plaintiff became se- 
curity fur Reeks. 
gage heat first refused to sign, but fina! 
ly did so. 

The day after the meeting at Edward || 
Smith’s, the defendant paid to the witness 
$57, the amount of the bond and mort- 
gage, who delivered him these instru- 
ments and the note. 


Cross examined by Wilkins : Q. At the |, 


time the note was written, had you more 
pens than one? 

A. I might have mended a pen: lam 
a schoolmaster, and ain frequently in 
the havit of mending pens. 

Q. That may be; but do you recol- 
lect whether at this time you had two 
different kinds of ink ? 

4. I think that while we were there 
the evening the noie was drawn, that 
Spybey sent out a boy and procured }, 
some ink at aneighbour’s house. 

Cyrus Barber testified, that he was 
the Attorney for the plaintiff in the trans- 
action with Reeks. After the plaintiff 
had related to the witness the circum- 
stances, he advised, if Reeks wonld con- 
sent, to have the matter liquidated by 
note, or by bond and morigage. The | 


witness understood, that though the note | 


was to be made to the plamtifl, it was to 
) 


be indorsed to his sen 3; as the plaintiil || 


did not wish toappearinasuit. Spybey 
called and appeared active in the affair. 
At the trial, the justice asked the 
plaintiff, ia reference tothe note, wheth- 
er the money had been demanded. ‘To 
this he replied that it had been demand- 
ed in money and goods frequently. He 


left the execution with the witness, desi- || 


ring itshould not be issued. Afterwards, 
Reeks executed the bond and mortgage, 
aud the aifus was amicably arranged. 
‘Thomas Brown sworn, testified, that 
Sth of October last, he arrived 
here frem Leeds ia England. The act- 
inv assignees of the 
Wil-ce, Thomas Brown, 


on the 


(not the wit- 


ne-:} and Edward Baines, and the wit- | 
“nese was their clerk. 


They were so far 
sausied with the plaintiil’s conduct in re- 
jaiton to his bankruptcy, that they made 


This bond and mort- i 


phuntiff were Geo. | 
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| a present of all his furniture to his wif.’ 
| The witness wrote the recommendats. 

ry letter from Leeds before mentiones 
‘in answer to a letter from the plaintit. 
‘and the witness saw the assignees sign it 
i Wilkins hereupon inquired of this wit 
; ness, whether he had not heard report 
| 


in England, that the plaintiff had commi. 
ted fir . 


ery. 

| Anthon ‘objecte ‘d to the inquiry, and iz 

support of his objection, cited 6th Mas, 

t Rep. 514. 

Wilkins and Price contended the eyj- 

_ dence was proper, and cited 2 Moore’ 
Index. p. SOL and 2, 

} iwarl Leicester's case. 





Camp. Nisi Prius, 


|| The Recorder said he was clearly ¢ 
| opinion, that evidence of this nature, un 
der this plea, was inadmissable. Ele over: 
ruled the evidence. 

| George NKeeks, again called, stated 
| that the plaintill, at the time the note wa 
| drawn, did not direct his son to insert the 
‘words or order in the note, nor were 
those words mserted by him with tle 
, knowledge or consent of the witness: 
| nor did the plaintill, in presence of the 
witness, object to the note for want ol 
| those words ; nor did the witness ei 
| thatthe words were lett out. 

| John Spybey, again called, stated tha! 
| he did not hear the plaintiff direct hi 
/son to put the words or order in the note 
and the witness thinks those words were 
i} hot in ihe nete the night it was draws 
| Being crossexamined, the witness further 
stated, that he had never 
, those words were uot in the note tha 
they ought to be in; bunt 
Phineas Smith, that he believed those 
words had been afterwards put in inno 
cently by John Cumming. 
James 7. 

ander 





' 


| 
| 


Smith, again called : Ale 
Cammine’ often told me te 
take no notice of what his son said, fora 
lar was not to be believed if he spoke 
the truth. 

Cross examined: The witness further 
stated. that at the several times when he 
(| had heard the plainteff speak in that man- 
| Ber ofhis son, the witness does not know 
| Whal persons were present; but once, a 
| 


aeons 
fas 


least, his wife was. 
Sarah Smith, the wife of the last named 


| 
} 
Ir 


said that ii] 


he had told! 


witness, testified, that she had heard the | 
slaintisl say to her husband, * Don’t miat 
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“Bhat my son says, he is a liar, and is not | tends. His character is good ; for if 
| 


» be believed.”? This was the import || otherwise, the witness would have dis- 
yf what the plaintiff said ; but as to the | missed him from that situation. The 
precise words, the witness would not be | witness would believe him under, or not 
positive. The conversation wherein this |} under oath. 

-as said occurred at Brovklyn, and also | James H. Lyon sworn: Ihave known 
) her husband’s house. | John Cumming intimately six months ; he 
| 


Jane Gardner again called: Reeks |! is a member of the church, and I never 
wore different from what he has con- || knew him to tell an untruth. 

sed to me. He stated under oath in John Johnson sworn: | have known 
his cause that he had reason to believe |) John Cumming ever since he came to 





Bhat Alexander Cumming koew when the | Prooklyn, and his character is as good as 
Burviture of Reeks was brought to the | any there. 


aes i'm 


Baicd the testimony of the last witness. 


he plaintull was such a man as bad been 


plaintifi’s house ; but, Reeks wascalled|! John Jackson sworn: I have known 
efore the whole church to tell about | John Cumming upwards of two years. 
he false oath ; and at that meeting, he j, His character is perfectly good. 

aid that John Cumming took that furni- Amos White, David Devoe, and Ro- 
ire, and was to carry itto Spybey’s, but || bert Kelley, on being severally sworn, 
arried it to his father’s louse, whe knew j! concurred with the other witnesses in 
othing about it. || showing the general good character of 

Amelia Reshore being sworn, corrobo- 1 Jokn Cumming. 

| ‘Thomas Brown again called: I knew 

Phineas Smith sworp on the vorr dire, || Johu Cumming seven years in Leeds, 
ated that he had no interest in the || his character was good. 
vent of the suit, thowgh he had declared || Being cross examined, the witness 
e had $10.000 which he would spend || further stated that he was the agent of 

cceing justice done to the plaintiff. | the plaintiff in Leeds, and received the 
le witness went to hear the plaintitf)| letter from him. ‘The object of the let- 
reach, and was induced to investigate |) ter was to obtain an explanation of the 
.e reports circulated to his prejudice, || Ambler business, and a certificate of 
ud was convinced that they originated |) standing in the church, for both of which 
om a spirit of persecut: aon the part of || purposes the as+ignees thought that the 
he defendant. || letter sent was sutlicient. 

Being sworn in ehicf, this witnessfar |) The witness corrected himself in the 
hier te-tiied in etiect as foilews : [ call- ! above statement, by saying that the let- 
dou Mr. Spybey and told him, that if !|ter sent from the assignees related to 

| weneral character; but that after his ar- 
epresented, 1 did not want to hear him 1 rival here he understood that the letter 
reach ; and Spybey then told me that!) from Mr. Johnson was sent for the pur- 


Beeks wanted to be pat on the limits, |) pose of showing the plaintiff's standing in 


ud asked Spybey to pat him there, but!) the church, 
e said that he could not. Spybey then || John Cumming again called : Mr. Par- 
ent with Reeks to the plaintiil’s house, | shall, with others, after the passing of 


‘Bul they conversed about the note which |; the resolution, came to my fatner for 


jas afterwards given at the house of Spy- || some credentials relative to his standing 
ey. He told the witness that if the | in the church, and he referred them ta 
ords or order were notin the note, they |; Mr. Johnson’s letter, when Parchall said 





Brchttobein; forthe understanding be- || he was perfectly satisfied. He has vari- 


veen the parties was. that the note was || ed in his stories to me: he has said that, 
be negociable, and that there was |! he could not tell whether the words or. 

o forgery in the matter : that he look- || order were in the note or not; that the 

dat the note when drawn, and could plasntiff was not to blame in that business, 

ot say whether the words were in or|} for that he (Parchall) would have taker 

ot. the note himself. 

John Cumming isa secretary to a Sun- Here the plaintiff rested. 








S2y school, which the witvess superin- |! James C. Parchall again called: I de 
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not recollect that I had any such conver- | false and malicious ; and it must be showy 
sation with John Cumming, as he has just || that the words, as laid, were spoken. 
Stated. f We shall con end, with regard to the 
isaac Smith sworn: I have heard | words charging the plaintiff with forgery, 
Alexander Cumming say, that his son || that admitting the accusation made, in its 
Jonn was nota man of truth, and that no |! full extent, no action can be maintained, 
notice ought to be taken of him. || In the first place, the charge had ex- 
Cross examined : | am the son of James || press reference toa letter which ts not 
C. Smith, and this was said at my father’s || the subject of a forgery ; and, in the se. 





house. At another time, at my un'le’s, _cond place, the words were spoken in the E 





° A ° ' . . ° : 
I heard the plaintiff say that his son was || course ol church discipline. — In the case | 


a liar. | of Jarvis vs. Hathaway, (3 John. Key, | 


Here the testimony closed. | 180) it was held that a charge of forge. 
Anthon contended to the court, that as || ry, in its full extent, made ata church 
it was stated in the declaration that the |, meeting, in the course of church disci- 





| . 
plaintiff was a clergyman, the proof, as | pline, and without malice, was not ac-| 


respected the charge of forgery, was suf- ,) ionable. 


ficient to sustain the action; though in{} The counsel further contended, that 
the name of one in a different capacity, |; there was no evidence in the Cave, 
the action might not lie. That the no- |; showing that the detendant had charged 
tice of special matter was under the sta- | the platutifl with perjury. The most we 
tute ; and was designed to supersede the | have, is trom the testimony of Mr. Black- 
necessity ofa special plea, the essential || lege ; and he does not state that such 
quality of which is that the matter in the || charge was made. 
deciaration not traversed, 1s admitted. || But, should the jury believe the wort: 
As the notice in this case is. that the || to have been spoken, the evidence shows 
plaintiff committed forgery and perjury, |, that they are true. ‘Ihe note is mani 
the legal operation of those charges is || festly a fergery ; and must have been 
admitted. ‘The necessity, which other- || falsely altered with the privity of the 
wise would lie on the plaintiff to make |) plaintiff. The son stood contradicted by 
out his case, is by the notice superseded, Leeks and Spybey, and was not to be 
and the burden of proof lies on the part; credited. The father was engaged ina 
of the defendant, to establish his justifi- || transactisn totally inconsistent with the 
cation. In support of hisargament, the | character of a gospe] minister, in assist 
connsel cited 3d Chitty’s P. p. 1022, and) ing Reeks to detrand his landlord oi 
8th John. 109. Starkie on Slander, 803. rent; and when the plaintiff was called 
The recorder said he was against the , to testify in his own cause, he knew that 
plaintiff's counsel in that doctrine. the inquiry relative to the demand of the 
Price contra, read from the authority || money had express reference to the note: 
in Johnson’s Reports, cited by the oppo- | and when under oath, he meant to be un 
site counsel, the opinion of justice Spen- || derstood that he had demanded the mo- 
cer. ‘ney on thut note, on the 25th of July, long 
The case was summed up by Price | before it had existence. 
and Wilkins for the defendant. and by It was coniended to the court and ju 
Anthon and Griffin for the plaintiff. ry, on behalf of the plaintiff, that the 
Price said, that from the commence- |! charge alleged in the declaration, wa 
ment, the defendant was actuated by good | sufficiently established by the testimony 
motives towards the plaintiff, The con-| particularly of Blacklege and Mrs. Gard: 
duct of the defendant at the meeting did || ner. 
not indicate malice; but it was for the |, The meeting at Smith’s, wherein the 
express purpose of investigating the || words were spoken, was for the purp® 
truth of certain reports injurious to the | ses of slander, and not for that of taking 











cient that the party be injured by the 
words spoken, They mnst be sufficient 
in law to sustain an action, they must be 


cipline,” according to the text in the 
evangelist Matthew: “ But if he. will 
not hear thee, then take with thee on 





reputation of his pastor. It is not suffi : the second step of labour in church dit 
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@ITY-HALL RECORDER, Ci 
r two more, that in the mouth of two 


which the defendant coniribuied $100. 
br three wilnesses every word may be 


The plaintiff! received and accepted the 
sstablished.”” (Mat. xvi. 16.) In the 1 call, aud entered on the duties of his of- 
ase of Jarvis vs. Hathaway, reterred to! lice, and the utmost harmony continued 
bn the opposite side, the object of the || for a time to prevail. At length, a re- 








Bheeting was to take this second step in 1 port got abroad,that the plaintili had been 


burch discipline ; and as the words | giulty of improper conduct, in relation to 
ere not spoken with a defamatory i= |, a transaction which happened in En- 


ent. it was held that the action would 
ot he. But in this case the meeting 


: eas a secret conclave, and the sole pur- 
Bose was to defame the plamtith. 


it was further contended, that the de- 


endant had not justiied the speaking ot 


he words, and that having tailed, the 
sotice. being a matter of record, entitled 
he plaintiff to vindictive damages. . 
The Recoxnper charged the jury in 
pect as tollows : ; 
Gentlemen of the jury, at this hour, 


Bond alter the time which has been con- 


umed in this trial, it would be an abuse 


! your patience to recapitulate minute- 


y the evidence which has been given. 


‘ou cannot have forgotten it; and [) 


hall, therefore, contiue myself to stating 
he points which you are to decide, the 
aw which relates to them, and the prin- 
ipal facts which have been established. 

It appears that the plamtil is a cler- 
yman, the pastor of a congregation in 
lus city, and that the d-fendant was one 
fthat congregation. ‘Vhe plaimtitl com- 


Bylains that the defencant bas falsely ac- 
Bev-ed hun of the hemeus crimes ol for- 
Qcery and perjury. é 
@swers, first, that he never did make such 


The detendant an- 


aecusalion, and secondly, that if he made 
the accusation, it was true. 

It is necessary to consider, separately, 
the evidence in relation to each of the 


Bcharges, 


To understand the testimony on the 


Fiirst part of this case, it is necessary to 
Pattend to the history of the plaintiff since 
Phis connection with his congregation.— 


He is a native of England, and, some time 
since, kept aschool at Brooklyn. Seve- 
rai zentlemen being desirous of having 
hia for their pastor, an arrangement for 
that purpose was made. ‘The defendant 
an! some others undertook to act as trus- 
tees, to manage the temporal concerns 
of the new congregation. A place of 
Worship was procured, a subscription 
raised for the salary of the plaintiff, to 


\ gland. A meeting of the trustees was 
\| held, and a resolution passed, expressing 
| there unimpaired contidence in the plain- 
|| titi"s character. But they also advised 
i him to write to certain persons in En- 
| gland for a certificate on the subject of 
|| the injurious report. He received this 
|| advice ; as it was doubtless intended as 
|| a friendly act—promised to comply with 
it and wrote a otter accordingly, which 
‘| he submitted to them before it was sent. 
| Previous to the arrival of any answer to 
aes 
| tus letter, the trustees had resigned 
| their trust, but still continued friendly to 
the plaintiff. An answer from his as- 
| signees in England was at length receiv- 
ed, and comes of it distributed among 
} the congregation. A Mr. Tappin, one 
| of the deacons of the church, thereupon 
| requested several of the principal mem- 
| bers of the congregation to meet at the 
| 





house of Mr. Smith, and then laid before 
them a copy of the letter from England. 
A conversation on the subject took place, 
| in the course of which the defendant said 
| he believed the letter to be a forgery, 
rand that the plaintifl forged it. He ai- 
| terwards said to the plaintiff, personally, 


| 
| 


iting. ‘his is the evidence produced in 
| support of the first count of the plaintiff's 
| declaration concerning the charge of for- 
| gery. 

| It is necessary, here, to inquire into 
the law concerning this branch of the 
case. It is not every idle charge, or 
opprobrious epithet, that will support an 
action. Itis now well established that 
no action for slander will lie, unless the 
words spoken impute a crime, for which, 
if true, the party would be subjected to 
a criminal prosecution. This, at least, 
is the general rule, and the present case 
is not an exception. The letter which 
the plaintiff received from England is not 
such an instrument, as either by the com- 
mon law or statute, is the subject of for- 
gery. Jf the plaintil bad in fact writ- 


or 
> 
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ten and shown it as genuine, he could not | 
have been indicted for forgery. The | 
defendant, in charging him with forging 
the letter, did net impute to him acrime | 
for which he could be punished ; and, | 
therefore, the action, so far as it regards M 
the crime of forgery, cannot be sustain- | 
ed. There is also another ground upon | 
which the defendant ought, probably, to | 
be acquitted en this part of the charge. || 
if the words were honestly spoken by } 
the defendant, without malice, at a meet- | 
ing of the church meinbers, bone fide call- } 
ed, for the mere purpose of consulting || 
with each other concerning the proprie- || 

| 











under such circumstances, a sincere | 
opinion, delivered without malice, ought | 
not to render the person expressing it || 
liable to an action. It is, however, but 1 

! 





justice to the plaintiff, to add, that he | 
has most completely exculpated himself | 
upon this point. The very person who |. 
was employed to write the letter in ques- | 

tion, has been examined before you, aud 
proved it to be genuine. | 
1 shall now proceed to the second | 
point proposed—the charge of perjury. | 
(‘Uhe recorder here referred to the tes- | 
timony, to prove the speaking of the || 
words.) He considered that the jury || 
micht infer, from the testimony of Mr. 
Blackledge, that the defendant had spe- | 
ken the words charged. 
Is there suflicient evidence to convince | 
you that the plaintiff has committed wil- || 
tul and corrupt perjury?) This is a mat- | 
‘er of fact which it is your province to. 
decide. IT will not weary you by re- 
peating the evidence which has been so 
lately, and su olten, recapitulated by the 
commsel. It has been urged, and with 
much cogency, on the part of the plain- 
iif, that nothing was to be gained by 
this perjury, except some interest upon 
the note—that this sum was so insignifi- 
eant, and the number of persons able to 
detect the falsity so many, that it is dif- 
ticult te beheve that the plaintiff intend- 
ed to perjure himself, without believing 
him at the same time destitute of com- 
mon sense, | 
| 


tt 








Should you believe that the plaintiff 
did commit wilful and corrupt perjury, | 
it will be your duty to find for the de- 
fendant—otherwise, for the plaintiff. 1 

In case you find for him, you will next i 


‘| unsullied. 


consider the amount of damages. Ever 

man who deserves a fair reputation him- 
self, must feel how indispensable it is 
both to happiness and prosperity in every 
situation in life. But the reputation of 
a clergyman is, perhaps, still more ines. 
timable than that of any other person in 
society. If it be destroyed, his liveli- 
hood is taken from him, and he becomes 
a reproach to that church which he is 
bound, by the most sacred obligations, to 
adorn. He is doomed to poverty, to in- 
famy and contempt. His reputation is 


‘important, not only to himself, but to his 


congregation; and, in some degree, to 
the whole christian church. You are, 
therefore, bound to protect the plant 
from wanton and malicious slander, and 
to compensate him for the injury he has 
sustained. [It ouglit also to c ggravate the 


damages, if you think that the defendant 


has put upon the record, in this cause, a 


justification which he has tailed to prove. 


His assertions are here recorded, and will 
be preserved in the archives of this court, 

On the other hand, in proportion as 
a clergyman’s character is valuable to 
himself and to the cause of religion, his 


| Obligation is the greater to preserve it 


And if you believe, in the 
present instance, that the plaintiffs con- 


/duct has been incorrect, you wall reeu- 


late your verdict accordingly. If he 


has interfered, in a crooked and indirect 


manner, to protect a deltor from the just 


i'demuanes of his creditors—if, for that 


purpose, he has commenced a suit by 
collusion, in the name ei another—if he 
has otiered himself as a witness in that 
suit, knowing himself to be interested, 
and without disclosing that fact—-and, il, 
while testifying as a witness, and appeal- 
ing to Him to whom all hearts are open, 
all desires known, and from whom no 
secrets are hid, he has prevaricated and 
used words, which, though literally true, 
were intended to convey ideas which 
were false; then, doubtless, he can have 
no right to exemplary damages, and you 
will, probably, think it right to find nom- 
inal damages only. 

I now, gentlemen, commit the cause 
to you, with full confidence that you will 
do justice between the parties. 

The jurors rendered a verdict for the 
plaintif for six cents. 

































- be a ern Peal He 
: 4A 2 
ee TT oe, Bete 


